Form of an Engagement Letter to be Signed by a Married Couple in Connection with the Separate Representation of Other Members of the Same Family in Estate Planning Matters
[Date]

[Name(s) and Address(es)] 

Subject: Representation of You and [Other Family Members] in Estate Planning Matters. 

Dear [CLIENTS]:

Thank you for asking our firm to represent you in your estate planning affairs. This will confirm the terms of our agreement to represent you.  

Scope of the Engagement.  The legal services to be rendered consist of the following: [DESCRIBE SERVICES TO BE RENDERED].  

Fees for Legal Services and Costs.  We will bill for our legal services and costs in the following manner:  [DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, ETC.]

[OPTION - for use in jurisdictions allowing drafting attorneys to be paid their hourly rates for testimony in a Will or Trust contest.]
You agree that if a member of or person rendering services to our firm is deposed, called to testify or required to respond to discovery in the context of legal proceedings concerning any aspect of your estate plan, we will be compensated for that person’s services at his or her hourly rate to clients at the time of the deposition, other testimony or other discovery by you or from your assets.  You also agree that we will be entitled to full reimbursement for costs incurred in connection with the production of documents in response to subpoenas and demands for the production of documents issued in any such legal proceedings.  This agreement will bind not only you but also anyone managing your financial affairs (before and after your death), your heirs and the beneficiaries under your estate planning documents.

Representation of Other Family Members

As you know, our firm [REPRESENTS/HAS REPRESENTED/ HAS BEEN ASKED TO REPRESENT] [OTHER FAMILY MEMBERS] in connection with their estate planning. There is no reason why we cannot represent [OTHER FAMILY MEMBERS] and you in your respective estate planning affairs as long as everyone is aware of the potential conflicts of interest that may arise when our firm undertakes to represent more than one unit of the family.  
Separate or Joint Representation – Confidential Information and Potential Conflicts of Interest

Lawyers may represent clients separately or jointly. We will represent the two of you jointly as spouses.  However, our representation of the two of you, on the one hand, will be separate and apart from our representation of [OTHER FAMILY MEMBERS], on the other hand.  These different forms of representation have the following implications:  
A.  Separate Representation

We will not discuss any aspect of [OTHER FAMILY MEMBERS’] estate plan with you unless we are given permission to do so by [OTHER FAMILY MEMBERS], even if we think the information might be important to you. By the same token, we will not discuss any aspect of your estate plan with [OTHER FAMILY MEMBERS] unless you give us permission to do so.  When we represent clients separately, we give them independent advice and we have a duty to act solely in the best interests of each client, without being influenced by the conflicting personal interests of any other clients or anyone else. 
B.  Joint Representation

When we represent clients jointly (as we do the two of you), we are obligated to disclose to each client any information that is relevant and material to the subject matter of the engagement.  You cannot make disclosures to us and expect that information which, in our judgment, falls into this category will be withheld from the other of you.

In a joint representation, we are not permitted to become an advocate for either client’s personal interests. Rather, we assist the clients in developing a coordinated plan for the accomplishment of their common and mutual objectives. We encourage the resolution of any individual differences between you in your mutual best interests.  Relevant and material information shared with us by one of you, although confidential as to all third parties, will not be kept from the other of you. However, we will generally not disclose information made known to us that we do not think is relevant and material to the subject matter of our engagement. 
It is important that you understand the differences in these forms of representation.  We ask that you confirm by signing below that you request that we represent the two of you jointly and [OTHER FAMILY MEMBERS] separately from the two of you. 

If a conflict of interest arises between you during the course of your estate planning or if the two of you have a difference of opinion as to your respective property rights or interests or as to other issues, we can point out the pros and cons of your respective positions. However, we cannot advocate one of your positions over the other.  

By signing this letter, you waive potential conflicts of interest that can arise by virtue of the fact that we represent the two of you jointly or that we represent you, on the one hand, and [OTHER FAMILY MEMBERS], on the other hand, separately.  [NOTE THAT IN SOME JURISDICTIONS, IT MAY BE NECESSARY TO PROVIDE EXAMPLES OF POTENTIAL CONFLICTS.]  
[Pick OPTION 1 or OPTION 2]
[Option 1:  If an actual conflict arises, lawyer withdraws from representation of all family members]
If an actual conflict of interest arises between the two of you or between you and other clients of ours that, in our judgment, makes it impossible for us to live up to our ethical obligations to the clients in question, we will withdraw as their attorneys and advise all concerned to seek other legal counsel.

[Option 2:  If an actual conflict arises, lawyer will continue to represent one family member but not the others]
If an actual conflict of interest arises between you or between you and other clients of ours that, in our judgment, makes it impossible for us to live up to our ethical obligations to the clients in question, we will seek to continue to represent [NAME OF CLIENTS LAWYER WILL CONTINUE TO REPRESENT], to the extent that we determine that we may appropriately do so, and withdraw as [NAME OF CLIENTS LAWYER WILL NO LONGER REPRESENT]’s legal counsel. Your signature below constitutes your consent to our continued future representation of [NAME OF CLIENTS LAWYER WILL CONTINUE TO REPRESENT] and each of you agrees not to seek to disqualify us from representing [HIM/HER/THEM] in the future.  Notwithstanding this agreement, we may be required to withdraw or disqualified from representing [NAME OF CLIENTS FIRM WISHES TO CONTINUE TO REPRESENT] after an actual conflict arises.

[OPTION if firm may represent charitable beneficiary or fiduciaries]
Kindly note that we represent several charitable organizations.  You may decide to name one or more of these organizations to receive a gift or bequest.  We also represent banks and trust companies which serve as professional executors and trustees, as well as lawyers, accountants, business managers and other professional advisors.  You may decide to name one or more of these companies or individuals as an Executor or Trustee and may excuse them from being sued for their actions as Trustees or Executors (to the extent permitted by law).  In addition, the estate planning documents we prepare for you may allow a professional advisor who serves as an Executor or Trustee to be paid for services rendered in that capacity, in addition to his or her professional services.  By signing this letter, you waive any conflict of interest which may arise from these circumstances.

Attorney-Client Communications.  Generally, communications made via fax, computer transmission or cellular phone are not as secure from inadvertent disclosure to others as other forms of communication.  You acknowledge that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to communicate with you using this mode of communication notwithstanding the inherent confidentiality risks.   
With few exceptions under the law, communications among us are protected by the attorney - client privilege.  However, if someone else whom we do not represent (such as a family member of yours or financial planner) is included in a meeting or phone call or is copied on correspondence, then the attorney-client privilege may be lost as to things disclosed in that meeting or correspondence.  Similarly, if you choose to communicate with us or authorize us to communicate with you using an e-mail address or fax machine to which others have access, the attorney-client privilege may be lost as well. As a result, you or the third party may be forced to disclose the content of a communication in a Court of law or otherwise in the context of litigation.  Please keep this in mind when asking us to share information with third parties or when you share information with (or grant access to) others who are not part of our attorney-client relationship.  

[OPTION:  Firm’s Policies on File Storage and Safekeeping of Original Documents. Make sure the definition of “client files” is consistent with local rules.]
Our Policies Concerning Client Files and Original Documents.  You agree that we have the right to destroy the client file we create for you [NUMBER] years after we cease to actively represent you (i.e., after we last perform legal services for you).  Your “client file” consists of all paper and electronic copies of your signed estate planning documents, drafts of any estate planning documents prepared for you which have not yet been signed, documents sent to us by you or third parties (such as recorded deeds, beneficiary designations and business and property agreements), correspondence and other written communications between us and others that pertain to your estate plan.  You agree that all other materials pertinent to your estate plan (such as our notes and internal memoranda) are proprietary to us and not part of your client file.

Before destroying your client file, we will attempt to contact you to make arrangements for its delivery to you.  If we are unable to contact you at the most recent address contained in our file, subject to applicable law, we may destroy your file without further notice.  It will be your responsibility to notify us of any change in your address and other contact information.

[Pick OPTION 1 or OPTION 2]
[Option 1:  Firm does not hold clients’ original documents]
We do not hold original estate planning documents for clients.  Therefore, you will have to make arrangements to safeguard your own original documents.  If you leave original documents with us, we cannot find you, and it has been more than [NUMBER] years since our last contact with you, then we have the right to destroy those documents.

[Option 2:  Firm will hold clients’ original documents. Be sure to consult applicable state law about firm’s safekeeping responsibilities and modify option 2 accordingly.]
At your request, we will retain your original estate planning documents other than documents associated with your health care.  It is important that you place original documents pertaining to your health care in a safe place that is accessible by your health care agents twenty-four hours a day, seven days a week.  Original documents retained by us may be requested by you during normal business hours.  Kindly request documents at least [NUMBER] days before they are needed.

If you die or someone claims that you are no longer competent and we receive a request for an original document of yours, the document will be released only to the person legally entitled to it in our sole discretion.  We reserve the right to petition the Court to determine the person legally entitled to the document.  It will be your responsibility to inform the trustees, executors and agents named in your estate planning documents that we hold your original estate planning documents and to instruct them to notify us immediately of your death or inability to continue to manage your financial affairs.  We can assume no responsibility for keeping abreast of changes in your personal circumstances.  

Following the conclusion (or termination) of our representation of you, if  one or both of you request your client file or any original documents in our possession and you are unable to agree on who is entitled to these things, we may petition the Court to make that determination.  If you agree that your client file or any such original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent to the other (or the other’s legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and delivering them.

No Guarantee of Favorable Outcomes.  Although your estate plan may be designed to achieve certain goals such as tax savings or the avoidance of conservatorship or probate proceedings, these and other favorable outcomes cannot be guaranteed.  This is because favorable outcomes depend on a variety of factors (such as your diligence in keeping assets titled in the name of the Trustee of a particular trust, the proper management of a trust and changes in the law). 

In connection with planning your estate, we will make certain recommendations that it will be up to you to implement (for example, changing beneficiary designations or transferring assets to a trust that may be created as part of your estate plan).  Once the recommendations have been made, it is understood and agreed that we will have no responsibility to make sure that you follow our advice.

Conclusion of Representation.  Once the following documents are executed, the engagement of this firm will be concluded:  [LIST DOCUMENTS TO BE PREPARED.]  We will be happy to provide additional or continuing legal services.  But unless arrangements for such services are made and agreed upon in writing, we will have no further responsibility to you with respect to future or ongoing legal issues, nor will we have any duty to notify you of changes in the law or upcoming filing or other deadlines.
[OPTION for Voluntary Termination]
You may terminate our representation of you at any time by providing us with written notice of the termination.  Upon our receipt of this notice, we will promptly cease providing services to you.  Similarly, we may terminate our representation of you at any time by providing you with written notices of the termination.  Upon your receipt of this notice, we will promptly cease providing services.  However, whether you terminate or we terminate the representation, if we represent you in Court proceedings and prior Court approval is needed in order for us to cease rendering legal services, we will continue to render legal services to you until such time as the Court determines that we may cease rendering services.  You will pay for our services rendered to you and costs incurred on your behalf until the cessation of legal services and for any services we must render and costs we must incur thereafter to transfer responsibility for legal affairs we handle to your new counsel.

If you consent to our representation of the two of you jointly and to our representation of [OTHER FAMILY MEMBERS] separately on these terms, please sign and return the enclosed copy of this letter. If you have any questions about this letter, please let me know. Feel free to consult another lawyer about this letter before signing it.

Sincerely,

[NAME OF ATTORNEY IN CHARGE] 

CONSENT
Each of us has read this letter and understands its contents. We consent to [NAME OF FIRM]’s representation of both of us jointly and to [NAME OF FIRM]’S representation of [OTHER FAMILY MEMBERS] separately on the terms and conditions set forth in it.
Signed:____________________, 20___

___________________________________

(Client 1)
Signed:____________________, 20___

___________________________________

(Client 2)

