Form of an Engagement Letter for the Joint Representation of Multiple Members of the Same Family (Other Than Spouses) in Non-Litigated Matters of Common Interest

[Date]

[Name(s) and Address(es)] 

Subject: Joint Representation of All of You 
Dear [CLIENTS]:

Thank you for your confidence in selecting our firm to perform legal services in connection with the [SUBJECT MATTER OF THE ENGAGEMENT]. This will confirm the terms of our agreement to represent you.

Identification of the Clients.  You have asked us to represent all of you jointly in connection with [SUBJECT MATTER OF THE ENGAGEMENT]. Before agreeing to this joint representation, it is important that all of you understand and agree to the terms and conditions of this form of representation.  

Scope of the Engagement.  We will provide legal services in connection with [SPECIFIC DESCRIPTION OF THE SUBJECT MATTER AND SCOPE OF THE ENGAGEMENT].  

Fees for Legal Services and Costs.  We will bill for our legal services and costs in the following manner:  [DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, ETC.]

You agree that you will be jointly and severally responsible for the payment of all amounts owed to us and that we can seek payment in full from any one of you at our election. Any agreement [BETWEEN/AMONG] you to limit your responsibility for the payment of amounts owed to us will not be binding upon us unless we agree in writing to those limitations.  
Separate or Joint Representation – Confidential Information and Potential Conflicts of Interest

Lawyers may represent clients separately or jointly.  We will represent [BOTH/ALL] of you jointly.  Here are the basic differences between joint and separate representation:

A.  Separate Representation

When clients are represented separately, we are required to preserve any confidential client information unless we are authorized by our client or by law to disclose that information to someone else. In other words, we are ordinarily prohibited from revealing to anyone else any information known to us relating to our client, even if we think the information might be important to the other person.  When we represent a client separately, we advocate for that client’s personal interests and give him or her totally independent advice. We have a duty to act solely in the best interests of our client, without being influenced by the conflicting personal interests of any other clients or anyone else. 
B. Joint Representation

When we represent two or more clients jointly (as we will represent you), we are obligated to disclose to each client any information made known to us that is relevant and material to the subject matter of the engagement.  Information of this nature that is shared with us by any of you, although confidential as to all third parties, will not be kept from the [OTHER/ OTHERS] of you. However, we would generally not disclose information made known to us that we do not think is relevant and material to the subject matter of the engagement.

If there is a difference of opinion [BETWEEN/AMONG] you, we can point out the pros and cons of your respective positions or differing opinions.  However, in a joint representation, we are prohibited from advocating one of your positions over the [OTHER/OTHERS].  Instead, we will assist [BOTH/ALL] all of our clients in developing a coordinated plan for the accomplishment of their common and mutual objectives.  We encourage the resolution of any individual differences in the best interests of the clients collectively. 

You may have differing and conflicting interests and objectives at different points during our representation. Because each of your interests and objectives could potentially be affected by those of the [OTHER/OTHERS] of you, it is important that you understand the differences between representing clients separately and representing clients jointly.  

In agreeing to our joint representation of you, each of you authorizes us to disclose to the [OTHER/OTHERS] of you information that [ANY/EITHER] of you [SHARE/SHARES] with us or that we acquire from another source which is relevant and material to our representation of you in this matter. By signing this letter, you also waive potential conflicts of interest that can arise by virtue of the fact that we represent [BOTH/ALL] of you jointly.  [NOTE THAT IN SOME JURISDICTIONS, IT MAY BE NECESSARY TO PROVIDE EXAMPLES OF POTENTIAL CONFLICTS.]

[Pick Option 1 or 2] 

[Option 1:  If an actual conflict arises, lawyer withdraws from representation of all family members.]
If actual conflicts of interest arise of such a nature that in our judgment it is impossible for us to fulfill our ethical obligations to [BOTH/ALL] of you, we will withdraw as your attorneys and advise [BOTH/ALL] of you to seek other legal counsel.

[Option 2: If an actual conflict arises, lawyer will continue to represent one family member but not the others.]
If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will seek to continue to represent [NAME OF CLIENTS LAWYER WILL CONTINUE TO REPRESENT], to the extent that we determine that we may appropriately do so, and withdraw as [NAME OF CLIENTS LAWYER WILL NO LONGER REPRESENT]’s legal counsel. Your signature below constitutes your consent to our continued future representation of [NAME OF CLIENTS LAWYER WILL CONTINUE TO REPRESENT] and each of you agrees not to seek to disqualify us from representing [HIM/HER/THEM] in the future.  Notwithstanding this agreement, we may be required to withdraw or disqualified from representing [NAME OF CLIENTS FIRM WISHES TO CONTINUE TO REPRESENT] after an actual conflict arises.
Attorney-Client Communications.  Generally, communications made via fax, computer transmission or cellular phone are not as secure from inadvertent disclosure to others as other forms of communication.  You acknowledge that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to communicate with you using this mode of communication notwithstanding the inherent confidentiality risks.   

With few exceptions under the law, communications among us are protected by the attorney - client privilege.  However, if someone else whom we do not represent (such as a family member of yours or financial planner) is included in a meeting or phone call or is copied on correspondence, then the attorney-client privilege may be lost as to things disclosed in that meeting or correspondence.  Similarly, if you choose to communicate with us or authorize us to communicate with you using an e-mail address or fax machine to which others have access, the attorney-client privilege may be lost as well. As a result, you or the third party may be forced to disclose the content of a communication in a Court of law or otherwise in the context of litigation.  Please keep this in mind when asking us to share information with third parties or when you share information with (or grant access to) others who are not part of our attorney-client relationship.  

[OPTION:  Firm’s Policies on File Storage. Make sure the definition of “client files” is consistent with local rules.]
Our Policies Concerning Client Files.  You agree that we have the right to destroy the client file we create for you [NUMBER] years after we cease to actively represent you (i.e., after we last perform legal services for you).  Your “client file” consists of all paper and electronic copies of your signed documents, drafts of any documents prepared for you which have not yet been signed, documents sent to us by you or third parties (such as recorded deeds, beneficiary designations and business and property agreements), correspondence and other written communications between us and others that pertain to the subject matter of our representation of you.  You agree that all other pertinent materials (such as our notes and internal memoranda) are proprietary to us and not part of your client file.

Before destroying your client file, we will attempt to contact you to make arrangements for its delivery to you.  If we are unable to contact you at the most recent address contained in our file, subject to applicable law, we may destroy your file without further notice.  It will be your responsibility to notify us of any change in your address and other contact information.

Following the conclusion (or termination) of our representation of you, if one or both of you request your client file or any original documents in our possession and you are unable to agree on which of you is entitled to these things, we may petition the Court to make that determination.  If you agree that your client file or any such original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and delivering them.

No Guarantee of Favorable Outcomes.  Although our mutual goal is to achieve certain outcomes such as [DESCRIBE GOALS], these and other favorable outcomes cannot be guaranteed.  This is because favorable outcomes depend on a variety of factors (such as [DESCRIBE VARIABLES]).

Conclusion of Representation.  After the [SUBJECT MATTER OF THE ENGAGEMENT] has been completed, the engagement of this firm will be concluded unless arrangements for a continuing representation are made. We will be happy to provide additional or continuing services.  But unless arrangements for such services are made and agreed upon in writing, we will have no further responsibility to any of you in connection with any future or ongoing legal issues nor will we have a duty to notify you of changes in the laws.

[OPTION for Voluntary Termination]
You may terminate our representation of you at any time by providing us with written notice of the termination.  Upon our receipt of this notice, we will promptly cease providing services to you.  Similarly, we may terminate our representation of you at any time by providing you with written notices of the termination.  Upon your receipt of this notice, we will promptly cease providing services.  However, whether you terminate or we terminate the representation, if we represent you in Court proceedings and prior Court approval is needed in order for us to cease rendering legal services, we will continue to render legal services to you until such time as the Court determines that we may cease rendering services.  You will pay for our services rendered to you and costs incurred on your behalf until the cessation of legal services and for any services we must render and costs we must incur thereafter to transfer responsibility for legal affairs we handle to your new counsel.

Consent to the Terms of the Engagement.  Before we begin, it is important that you consider all of the factors discussed in this letter and consent to the joint form of our representation of you. After each of you has considered this decision carefully, we ask that each of you sign the statement that follows this letter to indicate your consent to the terms and conditions of the representation. If, after considering this matter, any one of you prefers a different form of representation, please let us know.
If any one of you has any questions about in this letter, please let me know.  Feel free to consult another lawyer about this letter before signing it. 

Sincerely, 

[NAME OF ATTORNEY IN CHARGE]

Consent to the Representation and the Terms of the Engagement

We have each reviewed the foregoing letter concerning the various aspects of separate and joint representation, and we choose to have [LAW FIRM] represent all of us jointly in connection with [SUBJECT MATTER OF THE ENGAGEMENT] on the terms and conditions set forth in it.

Signed:  _____________, 20___


___________________________________







(Client 1)

Signed:  _____________, 20___


___________________________________








(Client 2)

Signed:  _____________, 20___


___________________________________








(Client 3)

Signed:  _____________, 20___


___________________________________







(Client 4)
� Not intended for use when firm represents multiple family members (other than spouses) in their estate planning affairs.  Intended for use in situations where clients have a common goal (e.g., beneficiaries similarly situated inquire into Trust terms and the Trustee’s duties).






