Form of an Engagement Letter for Representation in Connection with the Organization of a New Business Entity (Representing the Entity Only)
[Date]

[Addressees]

Subject: Organization of [NEW ENTITY] 

Dear [Client(s)]:

The purpose of this letter is to confirm the terms of our firm’s engagement to perform legal services in connection with the organization of [NEW ENTITY].  We appreciate your confidence and trust in engaging us.  I will be primarily responsible for this representation, but other lawyers or paralegals within the firm will assist me. 

Summary of Services to be Performed
We will provide those legal services that are necessary and appropriate in connection with the formation of [NEW ENTITY] as a [CORPORATION/PARTNERSHIP/LIMITED LIABILITY COMPANY/ ETC.] under the laws of the State of [NAME OF STATE], including providing advice and counsel regarding the choice of a business entity, the ownership and management structure of the company, the funding and financing of the company and its operations, subject to applicable standards of tax practice, the federal and state income tax consequences of the organization, funding, operation, and sale or other disposition of the company or its property, the preparation and filing of the organization documents, and the preparation and filing of documents to effect the initial funding and financing of the company.
[Optional]: These services will include telephone and office conferences and correspondence with the organizers of the company and any accountants, lenders, brokers, and other related professionals. If appropriate, and if requested, we will also provide advice and counsel and document preparation in connection with the acquisition or leasing of property by [NEW ENTITY], transfer restriction agreements and buy-sell agreements between [NEW ENTITY] and its (shareholders/partners/members, etc.), and employment agreements between [NEW ENTITY] and its key employees.
Identification of the Client
Our client will be [NEW ENTITY]. As described below, we will not undertake to represent any of you individually.

It is important that each of you understands that the interests of [NEW ENTITY] may not always be identical to the interests of the [NUMBER] of you as its organizers, owners, and managers and that the interests of any one of the [NUMBER] of you may not always be identical to the interests of the others. Therefore, each of you should be aware that in your individual capacity you may need to consider retaining independent counsel to advise and represent you separately from [NEW ENTITY] and from the others.

Separate Representation of Entity Only – Confidential Information and Potential Conflicts of Interest
You have asked us to represent [NEW ENTITY] separately in connection with its organization. We are happy to do this; however, it is important that each one of you understands and consents to the considerations involved in such representation.

As attorneys for [NEW ENTITY], we are required to preserve any confidential information we become aware of concerning the company, unless we are authorized to disclose such information to someone else. We have a duty to act solely in the best interest of [NEW ENTITY], without being influenced by the conflicting personal interests of any of the [NUMBER] of you or of any other clients. For example, in representing [NEW ENTITY], we would ordinarily be prohibited from making known to any one or more of you individually any information known to us relating to [NEW ENTITY], even if we think the information might be important to you in making decisions affecting your interest in [NEW ENTITY]. This could include our knowledge of information affecting [NEW ENTITY] disclosed to us by one of the others of you. Nevertheless, because our client will be [NEW ENTITY] and you will be its initial [OWNERS/MEMBERS/GOVERNING CONSTITUENTS], even though we will not represent any of you individually, we are obligated to disclose to each of you any information any one of you discloses to us that is relevant and material to the organization of [NEW ENTITY] and none of you can disclose any information to us and require that such information be withheld from the others if such information is relevant and material to the organization of [NEW ENTITY].

Each of you may have differing and conflicting interests and objectives and your interests and objectives may be in conflict with the best interests of [NEW ENTITY]. For example, you may have different views on how the financial rights and governance rights of [NEW ENTITY] should be divided among you. Some decisions regarding one or more of the legal or tax aspects of the structure and organization of [NEW ENTITY] may be favorable to one or more of you but unfavorable to others. These are just general examples. Your own situations and interests are unique. However, because our client is [NEW ENTITY] and not any of you individually, we cannot advise any of you whether a proposal made by one of you might be adverse to your own personal interests.

Because each of your individual interests could potentially be affected by the interests of [NEW ENTITY], it will be necessary for each of you to consent to this form of our representation of [NEW ENTITY].

Conclusion of the Engagement


[image: image1]
In addition to the above provisions regarding conclusion of engagement:

(a) 
[NEW ENTITY] may terminate this engagement at any time by notice in writing to us. If we receive notice of termination from [NEW ENTITY], we will promptly cease providing any service to [NEW ENTITY], subject to court approval as may be necessary. [NEW ENTITY] will be responsible for paying for our services rendered up to the time we receive such notice and for additional reasonable services that we provide after that in connection with the transfer of responsibility for the matters to other counsel or to obtain court approval of our withdrawal.

(b)
We may terminate this engagement by giving [NEW ENTITY] written notice. If we send [NEW ENTITY] notice of termination, [NEW ENTITY] will be responsible for paying for our services rendered up to the time we terminate our engagement, and for reasonable services that we provide to transfer responsibility for the matter to your new counsel.
Fees and Billing

[DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, ETC.]
Attorney-Client Communications.  

Generally, communications made via fax, e-mail, computer transmission or cellular phone are not completely secure from inadvertent disclosure to others.  Unless you tell us otherwise, you acknowledge that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to communicate with you using these modes of communication notwithstanding the inherent confidentiality risks.

With few exceptions under the law, communications among us are protected by the attorney - client privilege.  However, if someone else whom we do not represent (such as a family member of yours or financial planner) is included in a meeting or phone call or is copied on correspondence, then the attorney-client privilege may be lost as to things disclosed in that meeting or correspondence.  Similarly, if you choose to communicate with us or authorize us to communicate with you using an email address or fax machine to which others have access, the attorney-client privilege may be lost as well.  As a result, you or the third party may be forced to disclose the content of that communication in a Court of law or otherwise in the context of litigation.  Please keep this in mind when asking us to share information with third parties or when you share information with (or grant access to) others who are not part of our attorney-client relationship.  

No Guarantee of Favorable Outcome

Although we will endeavor to achieve your mutual goals as organizers of the [NEW ENTITY], we cannot guarantee a favorable outcome.  This is because favorable outcomes depend on a variety of factors (such as [PROVIDE EXAMPLES OF FACTORS]). We will make certain recommendations that will be up to you to implement (for example, [RECOMMENDATIONS CLIENT IS TO IMPLEMENT]).  Once we make recommendations, you understand and agree that we will have no responsibility to make sure that you follow our advice.
[OPTION:  Firm’s Policies on File Storage and Safekeeping of Original Documents. Make sure the definition of "client files" is consistent with local rules.]
Our Policies Concerning Client Files and Original Documents.  

You agree that we have the right to destroy the client file we create for you [NUMBER] years after we cease to actively represent you (i.e., after we last perform legal services for you).  Your “client file” consists of all paper and electronic copies of your signed business documents, drafts of any business documents prepared for you which have not yet been signed, documents sent to us by you or third parties (such as recorded deeds, tax documents and business and property agreements), correspondence and other written communications between us and others that pertain to [NEW ENTITY].  You agree that all other materials pertinent to your estate plan (such as our notes and internal memoranda) are proprietary to us and not part of your client file.  

Before destroying your client file, we will attempt to contact you to make arrangements for its delivery to you.  If we are unable to contact you at the most recent address contained in our file, subject to applicable law, we may destroy your file without further notice.  It will be your responsibility to notify us of any change in your address and other contact information

[OPTION for use when more than one client will be represented]
Following the conclusion or termination of our representation of you, if one or [BOTH/ALL] of you request your client file or any original documents in our possession and you are unable to agree on which of you is entitled to the file, we may petition the court to make that determination, and you agree to be responsible for the costs of our doing that.  If you agree that your file or any such original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and delivering them.
Conflicts with Other Clients
Sometimes our lawyers are asked to represent a client who has interests that are adverse to another client whom we represent in other matters. The ethics rules that govern the practice of law in this jurisdiction permit us to accept multiple representations if certain requirements are met. While we represent [NEW ENTITY], we will not represent another client in matters that are directly adverse to the interests of [NEW ENTITY] unless and until we have made full disclosure to [NEW ENTITY] of all relevant facts, circumstances, and implications. You agree that we can represent those other clients whose interests are adverse to the interests of [NEW ENTITY] if we confirm to you in good faith that the following conditions are met: 
(1) There is no substantial relationship between the other client’s matter and our work for [NEW ENTITY];

(2) Our representation of the other client will not involve or disclose any confidential information we have received from [NEW ENTITY] (with the use of any ethically-approved screening measures, if appropriate); and 

(3) The other client also consents to our continuing representation of [NEW ENTITY]. If you make a good-faith objection to our statement, we will have the burden of proving that these conditions have been met.
[Note:  This provision for advance waiver of conflicts may not be enforceable in all jurisdictions.]

Consent to the Terms of the Engagement
Before our firm can begin its representation of [NEW ENTITY], each of you must consider all of the factors discussed in this letter and consent to the form and terms of the representation. After you have considered this decision carefully, we ask that you please sign the statement that follows this letter to indicate your consent to the conditions of the representation. If, after considering this matter, you prefer a different form of representation or if you have any questions regarding this letter, please let me know.
We are enclosing an extra copy of this letter to be signed and returned to me consenting to the terms and conditions of the representation as described in this letter. The return of a copy of this letter signed by each of you will serve as authorization for us to proceed with the organization of [NEW ENTITY]. Also enclosed is a return-address envelope for your convenience in returning the signed copy of this letter.
We appreciate the opportunity to work with you on the organization of [NEW ENTITY], and we welcome and look forward to the opportunity to serve you.

Sincerely, 

[NAME OF ATTORNEY IN CHARGE]
Consent to the Representation and the Terms of the Engagement
We have each reviewed the foregoing letter concerning the various aspects of joint and separate representation, and we choose to have [FIRM] represent [NEW ENTITY] separately in connection with its organization on the terms described above.
Signed:
, 20    



__________________________

(Organizer 1)

Signed:
, 20    



__________________________

(Organizer 2)

Signed:
, 20    



__________________________

(Organizer 3)

[ALTERNATIVE 1: No prior representation of any of the organizers.]


If we begin with our firm representing [NEW ENTITY] and not any of you individually, any one of you is completely free to engage separate counsel to represent you separately at any time. In that event, you should understand that our representation of [NEW ENTITY] will continue unless concluded by the appropriate action of its duly authorized constituents. In addition, and whether or not you are represented by separate counsel, none of you individually can invoke a duty of confidentiality as between you and the others so as to prevent us from disclosing to the others any information received from you that is relevant and material to the organization of [NEW ENTITY].





[ALTERNATIVE 2: Prior representation of one of the organizers.]


As each of you is aware, our firm has previously represented [CLIENT-ORGANIZER] personally and in matters related to [HIS/HER] business interests. We have already advised [CLIENT-ORGANIZER] that if we are engaged to represent [NEW ENTITY] in connection with its organization, we may be required to disclose to [NEW ENTITY] and its constituents and to each of you information regarding [CLIENT-ORGANIZER] that we might otherwise be prohibited from disclosing; and [CLIENT-ORGANIZER] has consented to any such disclosure to the extent it is relevant.





If we begin with our firm representing [NEW ENTITY] and not any of you individually, any one of you is completely free to engage separate counsel to represent you separately at any time. In that event, you should understand that our representation of [NEW ENTITY] will continue unless concluded by the appropriate action of its duly authorized constituents or unless [CLIENT-ORGANIZER] chooses to engage separate counsel or requests that we conclude our representation of [NEW ENTITY]. In such case, we would withdraw from representing [NEW ENTITY] further in connection with its organization and would communicate to all of you the reason for our withdrawal.] 





In addition, and whether or not you are represented by separate counsel, none of you individually [Alternative 2 only: ,other than [CLIENT-ORGANIZER],] can invoke a duty of confidentiality as between you and the others so as to prevent us from disclosing to the others any information received from you that is relevant and material to the organization of [NEW ENTITY]. 





[Alternative 2 only: If [CLIENT-ORGANIZER] invokes a duty of confidentiality with respect to [HIMSELF/HERSELF] and our firm so as to prevent us from disclosing to the others of you any information received from [HIM/HER] that is relevant and material to the organization of [NEW ENTITY], we would withdraw from representing [NEW ENTITY] further in connection with its organization and would communicate to all of you the reason for our withdrawal.]





When the organization of [NEW ENTITY] has been completed, our representation of [NEW ENTITY] will be concluded, unless arrangements for a continuing representation are made. We will be happy to provide additional or continuing services, but unless such arrangements are made and agreed upon in writing, we will have no further responsibility to [NEW ENTITY] or to you in connection with any future or ongoing legal issues affecting [NEW ENTITY], including any duty to notify you of changes in the laws or the necessity to make any periodic or renewal filings or registrations.





[Alternative 2 only: If an actual conflict of interest arises between [NEW ENTITY] and [CLIENT-ORGANIZER] that, in our judgment, makes it impossible for us to continue ethically to represent [NEW ENTITY], we will continue to represent [CLIENT-ORGANIZER] and withdraw as counsel for [NEW ENTITY].















