Form of a Letter Regarding the


Appointment of the Lawyer as a Fiduciary

[Date]

[Name(s) and Address(es)]

Subject: Serving as Your [Executor/Trustee] 

Dear [Client(s)]:

At our recent estate planning conference, you requested that I serve as the [EXECUTOR OF YOUR WILL / SUCCESSOR TRUSTEE OF THE [NAME] TRUST]. At the present time, I am able and willing to undertake this responsibility when the need for my services arises. I want to explain certain ethical considerations to you and obtain your acknowledgment that conflicts of interest could develop in connection with my service as your [EXECUTOR/TRUSTEE].

OPTIONS
Responsibilities of the Executor

The Executor of your Will is charged with the responsibility to collect, manage, and protect your assets; to pay your just debts and funeral expenses; to prepare and file required tax returns; to pay the taxes required to be paid by your estate; to pay the expenses of the administration of your estate; and to distribute your estate in the manner directed by your will.

Responsibilities of the Trustee
The Trustee of your Trust is charged with the responsibility to manage, invest, reinvest, and protect the assets of the trust; to prepare and file required tax returns for the trust; to pay taxes required to be paid by your trust and the expenses of the administration of your trust; and to distribute the trust income and assets in the manner directed by your trust agreement.

[Use with Either of the Above]
Your [EXECUTOR/TRUSTEE] should exercise good judgment, prudence, common sense, diligence, fairness, honesty, and have reasonable skill and experience in the management of the types of assets that comprise your [ESTATE/TRUST], or obtain assistance in connection with the management of those assets.

Others Who Could Be Nominated as [Executor/Trustee]
Others who might serve as your [EXECUTOR/TRUSTEE] include your spouse, one or more of your children, a bank or trust company, an investment advisor, your accountant, a relative, a personal friend, or a business associate.

Potential Conflicts of Interest
I can serve as your [EXECUTOR/TRUSTEE] if that is your desire. However, several potential conflicts of interest may arise from my service as your [EXECUTOR/TRUSTEE]. One of these conflicts of interest relates to the probability that my law firm will serve as legal counsel for me as [EXECUTOR/TRUSTEE].
A lawyer’s independence may be compromised when that lawyer acts both as the [EXECUTOR/TRUSTEE] and as the lawyer for the [EXECUTOR/TRUSTEE]. The normal checks and balances that exist when two unrelated parties serve separately as [EXECUTOR/TRUSTEE] and lawyer for the [EXECUTOR/TRUSTEE] are absent. Unless [the Probate Court/a court] is asked to intervene, there may not be an independent, impartial review to determine if the [EXECUTOR/TRUSTEE] is exercising an appropriate level of care, skill, diligence, and prudence in the administration of your [ESTATE/TRUST], and there may not be an independent, impartial evaluation as to whether or not the fees and expenses charged by the [EXECUTOR/TRUSTEE] and the fees and expenses charged by the law firm are reasonable. There may be other potential conflicts that arise as well that cannot be anticipated at this time.

Compensation to the Lawyer Nominated as [Executor/Trustee]; Retention of Law Firm
Both the [EXECUTOR/TRUSTEE] and the lawyer for the [EXECUTOR/TRUSTEE] are entitled to compensation for services performed on behalf of the [ESTATE/TRUST]. When a lawyer has been nominated as [EXECUTOR/TRUSTEE], he or she can receive compensation for performing services as [EXECUTOR/TRUSTEE] and as the lawyer for the [EXECUTOR/TRUSTEE], as long as he or she charges only once for services rendered and as long as the total compensation for serving as both [EXECUTOR/TRUSTEE] and lawyer for the [EXECUTOR/TRUSTEE] is reasonable.

When I am requested by a client to serve as [EXECUTOR/TRUSTEE], it is my practice to charge [DESCRIBE BASIS FOR FEE OR COMMISSION AS (EXECUTOR/TRUSTEE).]. In addition to [AN EXECUTOR’S/A TRUSTEE’S] fee or commission, I would also be entitled to reimbursement for out-of-pocket expenses, including court costs and fidelity bond premiums. In serving as [EXECUTOR/TRUSTEE], I will likely obtain professional investment advice, and that cost will be charged to your [ESTATE/TRUST].

Dual Compensation
When I am requested by a client to serve as [EXECUTOR/TRUSTEE], it is my practice to engage my law firm to represent me in my capacity as [EXECUTOR/TRUSTEE]. It is the firm’s practice to charge [describe basis for fees as lawyer]. In addition to these fees, the firm would also be entitled to reimbursement for all out-of-pocket expenses. I would be entitled to receive my distributive share of the law firm’s compensation.

[OPTION]
It has been my experience that where I have been requested to serve as [EXECUTOR/TRUSTEE], the combination of my [EXECUTOR’S/TRUSTEE’S] fees and the legal fee charged by my law firm are less than the combination of [AN EXECUTOR’S/A TRUSTEE’S] fee charged by a bank or trust company and the legal fee charged by my firm.

[OPTIONAL ADDITIONAL PARAGRAPHS]

Waiver of Bond; Use of Exculpatory Language
A [WILL/TRUST] may include language relieving the [EXECUTOR/TRUSTEE] from the normal obligation to post [an executor’s/a trustee’s] bond with the court for the faithful performance of his or her obligations as well as language absolving the [EXECUTOR/TRUSTEE] nominated in the [WILL/TRUST] from liability for actions not involving [GROSS NEGLIGENCE OR WILLFUL MISCONDUCT]1 For example, a [WILL/TRUST] may provide that the [EXECUTOR/TRUSTEE] is not to be charged with losses resulting from his or her action or inaction in the exercise of reasonable care, diligence, and prudence.

Whether or not I am nominated, I normally include language that relieves the fiduciary from the obligation to post bond and that exonerates the fiduciary from liability for decisions made in the exercise of reasonable care, skill, diligence and prudence. Such provisions protect the fiduciary who disappoints the expectations of a beneficiary and relieves the [ESTATE/TRUST] of additional costs.
CHOOSE ONE OF THE FOLLOWING]

[ALTERNATIVE 1:]

Where the [WILL/TRUST] nominates the lawyer who prepared the [WILL/TRUST] as [EXECUTOR/TRUSTEE], there is a potential conflict of interest for the lawyer incorporating into the [WILL/TRUST] language that relieves the lawyer from the obligation to post bond or which absolves the lawyer from liability for his or her own actions.

[ALTERNATIVE 2:]

In [Wills/Trusts] where I am nominated to serve as [an executor/a trustee], I normally do not include any language that relieves the [EXECUTOR/TRUSTEE] of the obligation to post bond or that exonerates the [EXECUTOR/TRUSTEE] from liability for decisions made as [EXECUTOR/TRUSTEE]. Absent such language, under the laws of this state, I [may/would] be obliged to post a bond for the faithful performance of my duties as [EXECUTOR/TRUSTEE] and I am obliged to exercise the degree of care, skill, prudence, and diligence that a prudent person would use in the management of his or her own affairs. [NOTE: The “prudent person rule” differs from state-to-state. Be sure the rule is correctly stated for the jurisdiction in which the document is being drafted.] 

[FOR BOTH ALTERNATIVES]

It is your choice whether or not to waive the requirements of [AN EXECUTOR’S/A TRUSTEE’S] bond and whether to include or exclude language exonerating me from liability as your [EXECUTOR/TRUSTEE]. Please advise me of your decision.

ALTERNATIVE: Change of [Executor/Trustee]
It is quite common for a [WILL/TRUST] to grant to one or more individuals (usually beneficiaries) the right to remove [an Executor/a Trustee], with or without cause, and to appoint a successor. 

[OPTION 1]You have instructed me to include such a provision in your [WILL/TRUST].  OR 

[OPTION 2] You have instructed me not to include such a provision in your [WILL/TRUST].  

Consulting Independent Counsel
Because of the potential for a conflict of interest in my advising you with regard to these matters [and the inclusion or exclusion of language relieving me of any potential liability], you may want to consider discussing these matters with another lawyer.  

[NOTE: Counsel should consider that an exoneration clause may not protect the scrivener fiduciary against liability under local law.]

Nominating the Lawyer as [Executor/Trustee]
If, after considering these issues, you want to nominate me as your [EXECUTOR/TRUSTEE], I would like you to acknowledge and waive the potential conflicts of interest I have explained to you. Please review the statement of nomination below. After you have considered this decision carefully, I ask that you sign the consent that follows this letter to indicate your request that I serve as your [EXECUTOR/TRUSTEE]. Please return a signed copy of the consent to me. If you have any questions about anything discussed in this letter, please let me know.

Sincerely, 

[LAWYER REQUESTED TO ACT AS FIDUCIARY]
Confirmation of Nomination
We have voluntarily nominated [LAWYER] as [EXECUTOR/TRUSTEE] in our [Wills/Trust]. [HE/SHE] is also the lawyer who prepared the [WILLS/TRUST] for us. [HE/SHE] did not promote [HIMSELF/HERSELF] or consciously influence us in the decision to appoint [HIM/HER] as [EXECUTOR/TRUSTEE]. In addition, [HE/SHE] has disclosed to us the potential conflicts of interest that may arise as a result of [HIS/HER] serving as [EXECUTOR/TRUSTEE], as described above. 

We understand our estate plan will include provisions authorizing the compensation of the attorney not only as attorney but as [Executor/Trustee].
We direct that our [Wills/Trusts] (check the appropriate box for each statement):
[      ]   Include    [      ]  Not include language relieving our lawyer from the obligation to post a bond for the faithful performance of [HIS/HER] duties as [EXECUTOR/TRUSTEE] and

[       ]   Include    [      ]  Not include language absolving the lawyer as [EXECUTOR/TRUSTEE] from liability for losses resulting from decisions made in the exercise of reasonable care, diligence, and prudence.

[      ]   Include    [      ]  Not include language allowing the [BENEFICIARIES/CO-EXECUTORS/CO-TRUSTEES] to remove the lawyer as [EXECUTOR/TRUSTEE] and to appoint someone else to serve in the lawyer’s place. 
Dated: 




______________________________
                        ________________________________
Client 1

Client 2
1 Consult local law for the actions that cannot be exculpated, as standards vary from jurisdiction to jurisdiction.






