Form of an Engagement Letter for Guardianship Petition

(Date) 

Petitioner’s name and address

Dear [NAME OF PETITIONER]: 

The purpose of this letter is to confirm our representation in connection with a petition to the court for you to act as Guardian of the Person and Estate [or Guardian of the Person or Guardian of the Estate] (and in that capacity if and when you are appointed) and to set forth the terms of our engagement. We appreciate your confidence and trust in engaging this firm as your lawyers. I will be primarily responsible for this representation, but other lawyers or paralegals will assist me. 

Summary of Services to be Performed For You as Personal Representative.

We will provide those services that are necessary and appropriate to petition for a guardianship of the Person and of the Estate [or Guardian of the Person or Guardian of the Estate] of your [RELATIONSHIP AND NAME OF DISABLED PERSON] and, if you are appointed, to assist you in filing documents required to be filed with the court and making court appearances. The normal services necessary to open the estate include the following: 

[DESCRIBE NORMAL SERVICES, INCLUDING PETITIONS FOR A TEMPORARY AND PERMANENT GUARDIANSHIP, OBTAINING A DOCTOR’S REPORT, CLIENT RESPONSIBILITIES, RESPONSIBILITIES IF SUCCESSFUL TO PREPARE AN INVENTORY AND ANNUAL ACCOUNTINGS, COMMUNICATION WITH OTHERS IF REQUIRED, ETC.] 

If Additional Services are Necessary
If there are other legal services that you wish us to perform for you in your capacity as the Guardian, we should first consult one another and supplement this letter agreement before undertaking those tasks. 

Identification of the Client
Please understand that we represent you only as Petitioner and, if you are appointed by the court, then only in your fiduciary capacity as Guardian.  We do not represent the alleged disabled person or any other interested parties.  However, we are required by statute to provide such interested parties with information both about the petition, and, if you are appointed, about your administration of the estate and/or decisions regarding the care of your [RELATIONSHIP AND NAME OF DISABLED PERSON]. 

[OPTION for use when more than one person will be clients]
Waiver of Potential Conflicts of Interest

It is common for Guardians to employ the same law firm to assist them in administering a [MINOR’S] [DISABLED ADULT’S] estate, as you have requested us to do.  Please understand that, because we will represent [BOTH/ALL] of you, we must communicate with and receive instructions from [BOTH/ALL] of you.  Accordingly, by agreeing to this form of representation, each of you authorizes us to disclose to the [OTHER/OTHERS] information that one of you shares with us or that we acquire from another source that is pertinent to the guardianship. 
We will not take any action or refrain from taking an action that affects the guardianship without the [OTHER’S/OTHERS’] knowledge and consent. Of course, anything you (or one of you) discusses with us is privileged from disclosure to third parties, except as limited by the discussion above. 

If a conflict arises between you during the course of the guardianship or if you have a difference of opinion on any matter concerning the guardianship, we can point out the pros and cons of your respective positions. However, we cannot advocate one of your positions over the other. [Note that in some jurisdictions, it may be necessary to provide examples of potential conflicts.] By signing this letter, you waive any conflict of interest which may arise by virtue of the fact that we represent [BOTH/ALL] of you together.  
[Option 1:  If an actual conflict arises, lawyer withdraws from representation of all Guardians]  

If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will withdraw as your joint attorneys and advise each of you to seek other legal counsel.

[Option 2:  If an actual conflict arises, lawyer will continue to represent one Guardian but not the others]  

If an actual conflict of interest arises [BETWEEN/AMONG] you that, in our judgment, makes it impossible for us to live up to our ethical obligations to [BOTH/ALL] of you, we will continue to represent [NAME OF PERSON LAWYER WILL CONTINUE TO REPRESENT], to the extent we may appropriately do so, and withdraw as legal counsel for the [OTHER/OTHERS] of you.  Your signature below constitutes your consent to our continued future representation of [NAME OF PERSON LAWYER WILL CONTINUE TO REPRESENT] and each of you agrees not to seek to disqualify us from representing [HIM/HER] in the future.  Notwithstanding this agreement, we may be required to withdraw or be disqualified from representing [NAME OF PERSON FIRM WISHES TO CONTINUE TO REPRESENT] after an actual conflict arises. 

Attorney-Client Communications.
Any relationship between a lawyer and client is subject to Rules of Professional Conduct. In guardianships, ethical rules applicable to conflicts of interests and confidentiality are of special concern because of the close relationship of the parties and the concerns of the court. We cannot overemphasize the need for complete and full disclosure to us at all times of all your acts and doings in order to avoid potential problems that may arise.  [Cite examples such as fees and expenses, proposed expenditures for the disabled person, personal property dispositions, placement in a nursing home, etc.]
The attorney-client privilege generally applies to communications between us. The privilege encompasses more than confidentiality. It is also an evidence rule in the context of litigation that prevents third parties from gaining access to our communications with you.  However, there are exceptions to the attorney-client privilege.  If an accountant or financial planner is included in a meeting or phone call, or is copied on correspondence or email, then the attorney-client privilege may be lost as to matters disclosed in that meeting or correspondence.  As a result, the third party may be forced to disclose the information in a court of law or otherwise in the context of litigation, or may use such information to his or her advantage.  Please keep this in mind when asking us to share information with third parties or when you share information with others who are not part of our attorney-client relationship.
[OPTIONAL PROVISION if you are in a jurisdiction where the “office” of the fiduciary holds the attorney- client privilege and successor fiduciaries succeed to the privilege:] 
Please also keep in mind that [NAME OF STATE] courts have determined that the “holder” of the attorney-client privilege is the “office” of the Guardian. This means if a successor to you is appointed and assumes your fiduciary responsibilities, that person will also succeed to the attorney-client privilege that exists between us.  In other words, your successor would be entitled to require you or to require us to disclose to the successor all of the attorney-client communications between us.  You can avoid this only by paying a different lawyer with your own personal funds for separate legal advice.  As long as we are being paid from the guardianship estate, this caveat to the privileged nature of our communications exists.

Generally, communications made via fax, e-mail, computer transmission or cellular phone are not as secure from inadvertent disclosure to others.  Unless you tell us otherwise, you acknowledge that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to communicate with you using these modes of communication notwithstanding the inherent confidentiality risks.  By giving us an email address to use to communicate with you, you are indicating to us that your email is secure, that you do not use your employer’s server to receive communications from us (as doing so would violate the confidentiality of our communications), and that we have your permission to use the address which you are satisfied is confidential. 
[OPTIONAL PROVISION- notice to court of Guardian’s inappropriate action or inaction]

Exception to Rule of Confidentiality.

Above all, please understand that the court is entitled to be kept informed and that you will have duty to seek permission and approval of your actions, rather than simply spending money or making changes to the disabled person’s living arrangements. The ultimate decision about the appropriateness of any expenditure or any personal arrangements for your [RELATIONSHIP AND NAME OF DISABLED PERSON], resides in the court and you are simply in a position of advocating for [HIM/HER]. 

Therefore, as a condition of this representation, we require that, notwithstanding normal rules of confidentiality, you authorize us to notify the guardianship court and any representative of [NAME OF DISABLED PERSON] of any actions or omissions on your part that have a material effect on this guardianship or the ward including acts or omissions that may constitute negligence, bad faith, or breach of your fiduciary duties.
No Guarantee of Favorable Outcome

Because [NAME OF STATE] laws provide for family members to receive notice of this matter and such notice may cause them to oppose the Petition or submit their own Petition, we cannot guarantee that you will be appointed as the Guardian.  Moreover, the laws do not favor taking away the rights of disabled persons, so it will be up to the court to decide if the guardianship is needed and, if so, whether the guardianship will be plenary (total) or limited (with limited rights kept by the disabled person to be delineated by the judge).  Your [RELATIONSHIP AND NAME OF DISABLED PERSON] will be represented by an attorney appointed by the court.  [HE/SHE] or another party with legal standing can object to your appointment. 

Fees and Billing.

[DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, ETC.]

[THE FOLLOWING MAY BE USEFUL, BUT REMEMBER THE REQUIREMENTS OF YOUR JURISDICTION.]
In addition to our firm’s legal fees, and the costs we incur, the court will appoint an attorney to represent the protected person before it makes any determination about the need for a guardianship.  That attorney’s fees are almost always based upon the time expended. Different attorneys vary not only in their hourly rates, but their approaches as well.  We have no control over who the court will appoint to represent the protected person. Assuming our petition is successful and you are appointed as the Guardian, then our law firm’s fees, as well as the court-appointed attorney’s fees, will be paid from the assets of the person in need of protection, and you will not be individually responsible for paying our fees, or the fees of the court-appointed attorney.
If the Court does not appoint you as Guardian (for example, because someone object to the guardianship or your appointment or if you decide to withdraw your petition to be appointed), you will be individually responsible for the payment of our fees and you may also be individually responsible for payment of the fees incurred by the court-appointed attorney, depending on the court’s decision.  
Optional: If persons outside your firm might be hired:
Sometimes it is necessary to hire other persons to provide services for you, such as accounting or appraisal firms. Their work may be protected from disclosure to third parties to a greater extent if we (rather than you) request their services, and so we may hire them. However, you will be responsible for paying their fees and expenses, whether paid directly to them or to us in reimbursement.
Our Policies Concerning Client Files
You agree that we have the right to destroy the client file we create for you [NUMBER] years after we cease to actively represent you (i.e., after we last perform legal services for you).  Your “client file” consists of all paper and electronic copies of the guardianship file (which is also generally available from the court), documents sent to us by you or third parties (such as deeds and statements from financial institutions), correspondence and other written communications between us and others that pertain to the estate. You agree that all other pertinent materials (such as our notes and internal memoranda) are proprietary to us and not part of your client file.

Before destroying your client file, we will attempt to contact you to make arrangements to deliver the file contents to you.  If we are unable to contact you at the most recent address contained in our file, then, subject to applicable law, we may destroy your file without further notice.  It will be your responsibility to notify us of any change in your address and other contact information.

[Option where co-guardians are acting]
Following the conclusion or termination of our representation of you, if one or both of you request your client file or any original documents in our possession and you are unable to agree on which of you is entitled to the file, we may petition the court to make that determination, and you agree to be responsible for the costs of our doing that.  If you agree that your file or any such original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and delivering them.

Termination of Engagement 

You may terminate this engagement at any time by notice in writing to us. If we receive notice of termination from you, we will promptly cease providing any service to you, subject to court approval of our withdrawal as may be necessary. You will be responsible for paying for our services rendered up to the time we receive such notice and for additional reasonable services that we provide after that in connection with the transfer of responsibility for the matters to other counsel.

We may terminate this engagement by giving you written notice. If we send you notice of termination, you will be responsible for paying for our services rendered up to the time we terminate our engagement, and for reasonable services that we provide to transfer responsibility for the matter to your new counsel.  However, whether you terminate or we terminate the representation, if we represent you in court proceedings and prior court approval is needed in order for us to cease rendering legal services, we will continue to render legal services to you until such time as the court determines that we may cease rendering services.  

Conclusion of Representation  

After the guardianship is closed and you are discharged as the Guardian, our engagement will be concluded.  We will be happy to provide additional or continuing services.  But unless arrangements are made for such services and agreed upon in writing, we will have no further responsibility to you or to the estate with any future or ongoing legal issues nor will we have a duty to notify you of changes in the laws.

If you have any questions about anything discussed in this letter, please let us know. In addition, you should feel free to consult with another lawyer about the effect of signing this letter. 

If you approve this arrangement, please sign the approval copy of this letter and return it in the envelope provided. 

We welcome and look forward to serving you. 

Yours very truly,

[NAME OF ATTORNEY IN CHARGE]
[I/WE] have reviewed, understand, and agree to the provisions set out in the representation letter referred to above, including those provisions dealing with [CONFLICT DISCLOSURE AND] confidentiality of communications.  [I/WE] further agree to the provisions in this letter regarding disclosures to the court or others as under the circumstances herein.  Further [I/WE] acknowledge receiving and reviewing the informational material provided with this letter, including your fee and billing information. At this time, [I/WE] wish to use your services to go forward with the guardianship petition and if [I AM/WE ARE] appointed as Guardian[s], with the guardianship. 
Dated:




















(Client 1)









________________________









(Client 2)

