Form of an Engagement Letter for the Representation of One or More Beneficiaries in Litigation Matters
[Date]
[Name(s) and Address(es)]
Subject: Representation of Beneficiary in Litigation Matter

Dear [Client(s)]:

Thank you for asking that our firm, [NAME OF FIRM], represent you as a beneficiary in connection with [DESCRIBE LITIGATION] (the “Litigation”) involving the [IDENTIFY ESTATE, TRUST, ETC.].  This will confirm the terms of our agreement to represent you in that capacity.  The legal services to be rendered consist of the following: [DESCRIBE SERVICES TO BE RENDERED].  Should we agree to represent you in another matter involving the [ESTATE, TRUST, ETC.], the terms of this letter agreement shall govern such additional or future representation unless we enter into a different written agreement with respect to that matter.

Fees for Legal Services.  We will bill you for our legal services and costs in the following manner: [DESCRIBE ARRANGEMENTS PERTAINING TO FEES, COSTS, RETAINERS, BILLING, ETC.]

[IF REPRESENTING MORE THAN ONE CLIENT IN THE MATTER]

Waiver of Potential Conflicts of Interest.  Our joint representation of [NAMES OF CLIENTS] (the “Clients”) in the Litigation is undertaken on the understanding that neither [NONE] of the Clients now perceives any actual conflict of interest in such joint representation.  However, since you may not always perceive matters in the same way and because your interests may vary, it is possible that a conflict of interest now exists or may arise.  Examples of such potential conflicts of interest include, but are not limited to, the following:

(1) One or more of the Clients may differ on litigation strategy.

(2) One or more of the Clients could, at some point, seek contribution or indemnity from one of the other Clients for any claims arising out of the Litigation.  We will not advise or represent any of the Clients in connection with any claim for contribution or indemnity that Client may have against any of the other Clients.

(3) One or more of the Clients could be the subject of claims, or may wish to assert claims, arising out of the subject matter of the Litigation, including claims against one another.  Of course we could not represent [EITHER/ANY] of you in that regard.

The law is complex, especially as applied to actual facts and circumstances, and the factual circumstances also may be complicated.  Therefore, as a practical matter it is not possible to anticipate and describe, or to advise each of you about, all potential conflicts of interest between or among you, about the pros and cons of any particular item from the point of view of each of you, or of the adverse effects of those conflicts upon our representation of any one or more of you.  [NOTE THAT IN SOME JURISDICTIONS IT MAY BE NECESSARY TO PROVIDE EXAMPLES OF POTENTIAL CONFLICTS.] Although joint representation may result in tactical advantage, convenience, efficiency or reduced legal expense, joint representation also has the following disadvantages that you must acknowledge and accept as a condition of our engagement:

(1) Joint representation may result in less aggressive assertion or protection of one Client’s individual or separate interests than if we were to represent only that Client; we will provide a united front and not necessarily make every argument that we would make if we represented only one Client.

(2) Joint representation has the further disadvantage that no attorney-client privilege would apply to communications between or among the Clients or with us in any dispute between or among the Clients or by any of the Clients with us.  In other words, we cannot keep confidential from one of the Clients any communication with another one of the Clients in the course of the joint representation, and we could be compelled to testify concerning any such communication if a dispute [BETWEEN/AMONG] the Clients develops. The Clients should also know that communications which occur during the course of the joint representation will lose their privileged character if they should be offered in a future proceeding between one Client and another.

(3) When we communicate with the Clients, whether in the course of the Litigation in order to obtain instruction, to report or otherwise, or for the purpose of discussing the pros and cons of any particular item or issue, we shall be entitled to rely on communications with fewer than all of the Clients.  For this reason and possibly others, joint representation may have the disadvantage of communication that is less complete or effective than if we represented only one Client.

(4) The Clients should not assume that we will advise each Client of the substance of every communication received by us from any one of the Clients.

If you sign this letter, you waive the potential conflict of interest arising from such joint representation and acknowledge that, if any actual dispute arises between or among the Clients concerning the subject of the joint representation, absent further consent from each of the Clients, we may be required to withdraw as counsel to one or more or all of the Clients.  If we withdraw, a Client who then is required to or does engage independent counsel may incur legal costs (e.g., for new counsel to become familiar with the matter) that would be avoided by separate representation throughout the matter.  We will notify you in such an event that we intend either to withdraw completely from the representation of any Client in the Litigation or continue as counsel for one or more of the Clients.  

At present, we would seek to continue to represent one or more of the Clients to the extent we determine that we could appropriately do so, notwithstanding any adversity between their interests and the interests of the Clients.  Accordingly, your signature below constitutes your consent to our present and continued future representation of the Clients, and each Client agrees not to assert any conflict of interest or seek to disqualify us from representing one or more of the Clients now or in the future, despite any adversity between the interests of the Clients that may arise.  Nonetheless, notwithstanding your consent hereto, depending on the circumstances at the time, we may be required to withdraw or we may be disqualified from representing any of the Clients in the event of a dispute between or among the Clients.

Each of you should feel free to consult independent counsel at any time concerning matters which are the subject of the joint representation, including whether or not to sign this engagement letter by which you will be providing this waiver and consent.

Attorney-Client Communications.  When we communicate between lawyer and client in a manner intended to be confidential as between us, our legal advice to you is protected from disclosure to third parties by the attorney-client privilege. Generally, communications made via fax, computer transmission or cellular phone are not as secure from inadvertent disclosure to others as other forms of communication.  You acknowledge that by furnishing us with an e-mail address or cell phone or fax number, you authorize us to communicate with you using this mode of communication notwithstanding the inherent confidentiality risks.   

Please keep in mind that if someone else whom we do not represent (such as a family member of yours or financial planner) is included in a meeting or phone call or is copied on correspondence, then the attorney-client privilege may be lost as to things disclosed in that meeting or correspondence.  Similarly, if you choose to communicate with us or authorize us to communicate with you using an e-mail address or fax machine to which others have access, the attorney-client privilege may be lost as well.  As a result, you or the third party may be forced to disclose the content of that communication in a Court of law or otherwise in the context of litigation.  Please keep this in mind when asking us to share information with third parties or when you share information with (or grant access to) others who are not part of the attorney-client relationship. 

Our Policies Concerning Client Files.  You agree that we have the right to destroy the client file we create for you [NUMBER] years after we cease to represent you (i.e., after we last perform legal services for you).  Your “client file” consists of all papers and documents and electronic files and versions of papers and documents, including without limitation, all pleadings, agreements, correspondence, emails,  unsigned drafts of any documents, and documents sent to us by you or third parties (such as documents we may receive in discovery).  You agree that all other pertinent materials (such as our notes and internal memoranda) are proprietary to us and not part of your client file.  You understand and acknowledge that if you have not requested the client file in writing prior to the expiration of the time period set forth above, we have the right to destroy the client file without advance or further notice to you.  

[IF REPRESENTING MORE THAN ONE CLIENT IN THIS MATTER.] Following the conclusion (or termination) of our representation of you, if one or both of you request your client file or any original documents in our possession and you are unable to agree on which of you is entitled to these things, we may petition the Court to make that determination.  If you agree that your client file or any such original documents will be sent to one of you (or that party’s legal counsel) and copies will be sent to the [OTHER/OTHERS] (or the [OTHER’S/OTHERS’] legal counsel), then you agree to reimburse us for the reasonable costs of preparing those copies and delivering them.

No Warranties.  As you know, litigation is by its nature unpredictable.  It is not possible to warrant a successful result or represent that a particular result can be obtained within a given time framework.  We appreciate your awareness of and patience with the pitfalls of litigation.  You acknowledge that we have not made any representations, promises, warranties or guarantees to you, express or implied, regarding the outcome of your matter.

Conclusion of Representation. After the [SUBJECT MATTER OF THE ENGAGEMENT] has been completed, the engagement of this firm will be concluded unless arrangements for a continuing representation are made.  We will be happy to provide additional or continuing services.  But unless arrangements are made for such services and agreed upon in writing, we will have no further responsibility to any of you in connection with any future or ongoing legal issues nor will we have a duty to notify you of changes in the laws.  Should we mutually agree to continue to represent you on other matters, the terms of this Agreement shall apply to all such matters unless we obtain a new engagement agreement with you for that purpose.  

[OPTION for Voluntary Termination]

You may terminate our representation of you at any time by providing us with written notice of the termination.  Upon our receipt of this notice, we will promptly cease providing services to you.  Similarly, we may terminate our representation of you at any time by providing you with written notices of the termination.  Upon your receipt of this notice, we will promptly cease providing services.  However, whether you terminate or we terminate the representation, if we represent you in Court proceedings and prior Court approval is needed in order for us to cease rendering legal services, we will continue to render legal services to you until such time as the Court determines that we may cease rendering services.  You will pay for our services rendered to you and costs incurred on your behalf until the cessation of legal services and for any services we must render and costs we must incur thereafter to transfer responsibility for legal affairs we handle to your new counsel.  

If you consent to our representation on these terms, please sign and return the enclosed copy of this letter. If you have any questions about this letter, please let me know. Feel free to consult another lawyer about this letter before signing it.

Sincerely,

[NAME OF ATTORNEY IN CHARGE] 

CONSENT
[I HAVE/EACH OF US HAS] read the foregoing letter and understand[s] its contents. [I/WE] consent to [NAME OF FIRM]’s representation of [ME/BOTH OF US] on the terms and conditions set forth in it.
Signed:____________________, 20___

___________________________________

(Client 1)
Signed:____________________, 20___

___________________________________

(Client 2)

