Optional Addition to Engagement Letters Dealing with the 
Potential for Diminished Capacity or Death of a Client
[ENTITY FORMATION AND LITIGATION ENGAGEMENTS]

Effect of Disability or Death
If [YOU BECOME/ ANY OF YOU BECOMES] unable to make adequately-considered decisions regarding the [organization of (NEW ENTITY)/Litigation], the ethics rules state that we may continue a normal attorney-client relationship as long as possible.  By signing a durable power of attorney, you can designate one or more other persons to make decisions for you about the [organization of (NEW ENTITY)/Litigation] and to sign documents on your behalf.  

If you authorize others to act for you, and if their authority is broad enough to allow them to instruct us with regard to the [organization of (NEW ENTITY)/Litigation], we can continue to render legal services on your behalf by dealing with your designated agent, and we can rely on instructions from the agent.  Notwithstanding our duty of confidentiality to you, you further authorize us to communicate with the agent and disclose information he or she needs to make informed decisions on your behalf, including information that is protected by the attorney-client privilege.   

If you die during the course of this engagement, the personal representatives of your estate generally succeed to all of your rights with respect to this engagement, are entitled to act in your place and have the right to retain legal counsel of their choosing.  We may, in our discretion, render legal services on behalf of your estate by dealing with those personal representatives and their legal counsel (if we do not represent them) and rely on instructions from those personal representatives or their legal counsel.  In doing so we may, in our discretion, communicate with them and disclose information they need to make informed decisions on behalf of your estate.  
[ESTATE PLANNING ENGAGEMENTS]

Effect of Disability or Death.

As part of our estate planning services we will discuss with you the steps you should take to protect your interests and to see to it that your wishes are carried out if your capacity to make either financial or health care decisions diminishes. In particular, we will review with you the advantages and disadvantages of: (1) a durable power of attorney authorizing others to act on your behalf with respect to your financial interests or your health care; (2) a directive to physicians (often called a “Living Will”); and (3) the use of a revocable trust where your successor Trustee will take over the management of the trust assets if you become unable to manage them. One or more of those tools may eliminate the need for a guardian or conservator to be appointed in a court proceeding if you become unable to see to your own financial or personal needs.  A further benefit is that this helps to keep your affairs private.  You may also nominate someone to act as the guardian or conservator of you and your property in case the appointment of a guardian or conservator is ever required.

If concerns develop regarding your capacity during our representation of you, we may continue to represent you, in our discretion, and protect your interests consistent with our standards of practice and our ethical responsibilities. To the extent we can and choose to continue to act on your behalf, we will only take actions that we reasonably believe to be in your best interests and consistent with your wishes previously expressed to us. 

If concerns develop about your capacity while we represent you and those concerns are brought to our attention, by signing this engagement letter, you authorize us to do the following things notwithstanding our duty of confidentiality to you: (1) to communicate with your immediate family, your physicians, your accountant and your other advisors and to disclose to them such pertinent, but limited, confidential information as we may determine to be reasonably appropriate to act in your best interests and carry out your wishes previously expressed to us, (which may include information that is protected by the attorney-client privilege); (2) to represent any person you have chosen to be your legal representative in the event your mental capacity diminishes and a legal representative is needed; and (3) if necessary, to petition the court for the appointment of a fiduciary to protect you and your assets.
 


By the same token, after your death the persons you have nominated to serve as the personal representatives of your estate and the successor Trustees of any revocable trust you may choose to establish are free to retain legal counsel of their choices.  By signing this letter, you authorize us to represent any of those individuals in their fiduciary capacities, if they choose to retain us and we agree to represent them.
� May also be adapted for use when law firm represents a beneficiary in a non-litigated matter. 


� Some states do not allow a lawyer to petition the court to have a fiduciary appointed for his or her client if the client objects (e.g., California as of the publication of this edition of the Guide).  






