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I. INTRODUCTION 

With all the current attention being given to family dissolution, institutions, which 
promote family solidarity over the generations, are usually ignored by the media 
and researchers.  A summer house may contribute to either outcome:  if the heirs 
disagree over their inheritance and its use, the fighting may lead them to sell it 
and never speak to each other again.  Thereby they earn the fate to which Dante 
consigned traitors to kindred in The Inferno:  two brothers who killed one another 
over their inheritance ended up entwined together in an icy eternity of hatred in 
the lowest, most frozen level of Hell.  However, if the founders and their heirs use 
the summerhouse wisely, it serves as the sacred hearth for all, to which they 
return for personal and familial renewal….1

Why do some family homes serve as a magnet that pulls the family together, and others become 
the family battleground, literally and figuratively?  The answers to these questions are both 
sociological and legal.  While the sociological component is fascinating and important to 
understand, it is beyond the scope of this paper.2  This paper will focus mainly on the equally 
important legal component of how families succeed in passing on ownership of a cabin from one 
generation to the next.  Note the term “cabin” is used herein collectively to refer to second homes 
of all shapes, sizes, styles, and fair market values. 

One reason that the transfer of the cabin is more emotionally loaded than other property transfers 
between family members is that it typically involves a property with multiple uses, often located 
in environmentally pristine areas, and tends to embody the family’s values and sense of identity.  
Cabins are frequently located in desirable areas where the property values have increased at a 
rate far beyond the family’s other assets.  Cabins also represent a large percentage of a family’s 
financial holdings, posing unique estate tax and liquidity issues for the senior generation.  For the 
junior generation, keeping a cabin in the family poses financial issues, and brings with it the 
challenge of reaching a consensus among family members as to how to deal with this property --
whether wanted, or in some cases, not wanted.  

The legal mechanism for transferring the property is only the first of many challenges.  
Following the transfer, the next generation must determine how it will be maintained, how taxes, 
insurance, and maintenance will be paid for, and how its use will be divided among the family 
members, to name only a few of the issues that may arise.   

This article will outline some of the estate planning tools for transferring these properties, 
followed by a brief discussion of some unusual transfer issues: Cabins in British Columbia; and 
cabins on public land.  However, transferring the property is relatively easy, compared to 
maintaining harmony among its owners following the transfer.  Methods of management and 
organization to accomplish this more daunting task are also discussed below.   
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II. CREATING A MASTER PLAN 

Before a plan to transfer the family cabin to the next generation can be implemented, the family 
needs to reach a consensus as to what will be done with it.  A plan imposed by a senior 
generation upon the junior generation is almost doomed to fail.  The most successful plans 
involve detailed and thoughtful advanced planning involving both generations.3   

Once the family members are informed of the various options (which may include identifying 
portions to be set aside for conservation purposes; identifying portions that could be sold to raise 
capital to support the remaining property, and determining which portions are to be transferred to 
succeeding generations), the first step in creating a master plan is to have each family member 
interviewed.  Ideally, a neutral third party facilitator or mediator trained in this style of 
communication would do this.  The use of a mediator or other trained neutral third party can be 
invaluable in developing a master plan.4   

The interview process is an opportunity for each family member to freely express his or her 
wishes and apprehensions with respect to the property.  Not all family members have to 
participate in the interview process, but all should be given the opportunity.  The neutral third 
party could then prepare a report summarizing their findings, identifying areas of consensus, if 
any, and pointing out areas where feelings and opinions diverge.  This report can be shared by 
the family members, and used by the members of the senior generation and their attorney to 
begin to develop the master plan.   

In some cases, the family members can make decisions with respect to the property jointly.  
Ideally, a series of family meetings would be held by a facilitator to resolve areas of dispute, 
further define areas of agreement, and continue building a consensus.  This process is especially 
useful where the senior generation has already ceded control of the property to the next 
generation, and questions and issues concerning actual management have arisen. 

Of course, the use of a facilitator in estate planning is not going to be accepted by all clients.  It 
is understandably difficult to impress upon clients the value that could be added by employing a 
facilitator to guide this process.  At a minimum, the lawyer could offer to distribute a survey to 
family members that they could respond to anonymously, in order to give the senior generation 
insight into the wishes and apprehensions of the next generation.  As a result of the facilitator’s 
work or the lawyer’s survey, the senior generation may discover that some or all of the members 
of the younger generation honestly have no interest in retaining the cabin.  They also may be able 
to determine the apprehensions of those who do want to retain the cabin, and resolve those issues 
before the cabin becomes a battleground. 

Often, the next step in developing a master plan is the creation of a mission statement to address 
the family’s goals and values with respect to the cabin.  Issues to address in the mission 
statement could include:  (1) What is most important to the family about the cabin; (2) What 
does the family value most about how it uses the cabin; and (3) How would the family like to see 
the ownership of the cabin affect the ways the various members interact.   

It may be the case that rather than transferring all of the property to the next generation as part of 
the master plan, the property may need to be divided into separate portions, each to be dealt with 
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differently.  The different uses may include:  (1) Development, (2) conservation, and (3) 
residential use.  There are estate planning techniques to accomplish each of these objectives, 
which are discussed below.   

III. DEVELOPMENT OF PROPERTY 

As part of the master plan, the family may decide to sell some of the property to raise funds to 
maintain what is remaining, and/or to reduce the ongoing costs of maintaining the property.  The 
proceeds can be set aside in a trust to maintain the property, or transferred with the cabin into 
any of the entities discussed in Section V below, for ongoing management of the cabin.   

IV. CONSERVATION AND PRESERVING OPEN SPACE 

Frequently, families determine that certain portions of their land should be preserved as open 
space, and may choose to restrict development or other uses.  There are several ways this can be 
accomplished, described below. 

a. Conservation Easements. 

One common way to restrict development is with a conservation easement.  A conservation 
easement is a permanent restriction on the use of privately owned land that promotes land 
conservation by preventing most types of land development.5  The Internal Revenue Code 
permits income and gift or estate tax deductions for a grant of a conservation easement over 
certain real property.6  The Treasury Regulations set forth detailed requirements for 
deductibility.7  Typically, a conservation easement reduces the value of the underlying property, 
thus reducing transfer tax costs.   

There is a three-prong test to determine whether a gift is a qualified conservation contribution 
(i.e., qualifies as a conservation easement): 

i. The property contributed must be a “qualified real property interest.”  In 
other words, it must be a perpetual interest in land.8 

ii. The property must be donated to a “qualified organization” that will 
enforce the easement and has a commitment to protecting the conservation 
purposes of the donation.9 

iii. The gift must be exclusively for “conservation purposes,”10 which means 
that it must satisfy one or more of the following three purposes:  

(1) Preservation of land areas for recreation or education of the general 
public; 

(2) Preservation of a natural habitat of fish, wildlife or plants; and/or 

(3) Preservation of open space, including farmland and forestland, for 
the scenic enjoyment of the public, or pursuant to a clearly 
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delineated federal, state or local conservation policy that will yield 
a “significant public benefit.”  

Few families want to open up their land for use by non-family members.  So, preservation of a 
natural habitat and preservation of open space are more likely to be useful conservation purposes 
than preservation of land for use by the general public.   

A family may want to convey a conservation easement, yet retain certain development rights 
over the property.  There are two ways of accomplishing this:  The “reservation method” and the 
“carve-out method.”  The reservation method permits the grantor to convey an easement over an 
entire parcel, and reserve a right to develop a discrete number of lots (e.g., one single-family 
dwelling for every 40 acre parcel) on the property.  The carve-out method permits the grantor to 
carve out specific portions for development.  The carve-out method allows the parcels not 
subject to the easement to be developed, and often enhances the market value of these parcels 
because of their proximity to the parcels subject to the conservation easement.  Both methods 
may be useful in the development of the family’s master plan.11

As a general rule, the value of an easement or other perpetual conservation restriction is equal to 
the difference between the fair market value of the property the restriction encumbers “before 
and after” the contribution.12  If there is a substantial record of sales of comparable easements, 
however, the fair market value of the donated easement must be based on the sales prices of the 
comparable easements.13  Because sales of conservation easements are not common, perpetual 
conservation restrictions are usually valued pursuant to the “before and after” method. 

The Treasury Regulations provide special rules for valuing a qualified conservation contribution 
that take into account any economic benefit that may accrue to the donor or related parties as a 
consequence of the gift of the easement.  For a gift of a perpetual conservation restriction 
covering a portion of contiguous property owned by the “donor” or a “member of his family,”14 
the value of the contribution is the difference between the fair market value of the entire 
contiguous parcel before and after granting the restriction.15

If the gift of an easement has the effect of increasing the value of any other property owned by 
the donor or a related person,16 the value of the contribution is reduced by the amount of the 
increase in value of the other property, whether or not the property is contiguous.17

Conservation easements may also be taken into account by local jurisdictions when assessing the 
land value for real property tax purposes.   

Even if a decedent did not specifically provide for a gift of a conservation easement, an executor 
or inheriting “family member” can grant a conservation easement on estate property.18  The 
family member may be any of the following:  the decedent’s ancestor, spouse, or lineal 
descendant; the spouse of a lineal descendant; or a lineal descendant of the descendant’s spouse 
or parent.  19

b. Direct Gifts to Charity. 

In some cases, it may make sense for the family to directly contribute land that is 
environmentally sensitive to a charity that will hold and protect it.  A direct gift eliminates the 
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cost and complication of establishing a conservation easement.  It will also entitle the donor or 
donors to either an income and gift tax deduction for an inter vivos gift or an estate tax deduction 
at death.   

Many parts of the country have local land trusts or land banks, which are nonprofit organizations 
established to protect and preserve valuable open space and environmentally sensitive land.  A 
land trust or land bank can either take title in fee simple or hold a conservation easement over 
property.   

Where property is contiguous with public land, it may also be possible to donate the property to a 
government agency.  However, there are limitations.  For example, Congress determines the 
boundaries of national parks, and donations of real property are only permissible within those 
boundaries.  Thus, even where land is contiguous with public land for National Park purposes, a 
land bank may be a more feasible donee. 

c. Gifts to a Charitable Entity. 

Another method of making a charitable gift is through the use of a private foundation or a 
supporting organization.  A charitable contribution gift and income tax deduction is permitted for 
the value of an inter vivos charitable gift.20  If the contribution is made at death, an estate tax 
deduction is allowed for the value of the contribution.21   

i. Private Foundations. 

A private foundation is a charitable entity that may be controlled by the family members, and is 
exempt from income tax under I.R.C. §501(c)(3).  The foundation would need to be established 
and operated to use the property exclusively for charitable or educational purposes that will 
confer a benefit upon the public and not the donors or their family members.  Public uses include 
hiking and riding trails, and open spaces that can be viewed by the public.   

Private foundations are subject to strict regulation and scrutiny by the IRS, and are generally 
limited to passive grant making to public charities, which are to receive distributions of income 
from the foundation.  Among the many compliance limitations that apply to private foundations 
and their donors, the donor family will not be able to use or have access to the donated property 
in any manner that is more advantageous than the public’s access to the property.   

The tax benefits of a private foundation are somewhat restricted.  However, in spite of the many 
technical compliance requirements, in the appropriate situation the private foundation can 
provide a family with considerable flexibility in its charitable giving.  The family of a private 
foundation donor may control the management of the foundation.  Specifically, the foundation 
could use the funds to perpetuate the preservation of environmentally sensitive or pristine land.   

ii. Supporting Organizations. 

A “supporting organization” is another form of family foundation, which is described under 
Section 509 of the Internal Revenue Code.  Generally, the tax benefits of a supporting 
organization are more generous than those of a private foundation, but the donor does not retain 
as much management or control over the use of the funds.   
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The advantage of the supporting organization is that, generally, the tax benefits are more 
generous than those of a private foundation.  This comes at the expense of the donor’s 
management or control over the use of the donated property.  In return for the greater tax benefits 
of a supporting organization, the family of a supporting organization donor may participate in 
but not control the supporting organization.   

A supporting organization must identify the charitable organizations or purposes it will support 
and must affiliate with an established public charity or charities.22  While more costly to 
establish, a supporting organization offers significantly greater freedom from technical 
compliance requirements and is often the preferred charitable vehicle. 

A supporting organization, which is affiliated with or controlled by a governmental unit or a 
publicly supported charitable organization, could also be the recipient of a contribution of real 
property.23

A supporting organization could be funded, in part, with a portion of the family’s real property 
intended to be set aside for conservation purposes.  The supporting organization could then 
support another charity, such as a state or local public park agency, land trust, historical society 
or conservation organization, by donating the land to a supported charity and/or providing funds 
for the supported charity to conduct conservation programs on the land.   

V. TRANSFERRING THE CABIN FROM THE SENIOR GENERATION TO THE 
JUNIOR GENERATION 

Once the portions to be set aside for preservation and development (if any) have been identified, 
the linchpin of the master plan is transferring the cabin to succeeding generations.  As indicated 
above, there are a number of techniques for transferring the cabin to the next generation, some of 
which are discussed below.   

a. Outright Gifts. 

An outright gift to the younger generation (or to a trust for their benefit) will transfer the value of 
the property and all future appreciation, thereby reducing the taxable estate value of the senior 
generation.24  If the gift is given as undivided interests in real property, it may also be possible to 
apply minority and other discounts to further reduce the value of the gift for gift tax purposes. 

i. Gift Tax Consequences. 

Under current law, the annual exclusion from gift tax allows an individual to transfer up to 
$11,000 per year, per donee, without incurring any gift tax consequences.25  Accordingly a 
married couple may transfer up to $22,000 to each of their children (or other third parties) 
annually, free of gift tax.  In addition, a married couple may “split” gifts made to third parties.26  
In other words, one spouse may make a gift of separate property to a third party, and the other 
spouse may consent to be treated, for gift tax purposes, as having made one-half of the gift.  
Thus, a $22,000 gift by one spouse would be treated as if it were made one-half by each spouse 
and therefore would not exceed the $11,000 gift tax annual exclusion amount.   
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ii. Estate Tax Consequences. 

In addition to the annual exclusion, an applicable credit of $345,800 allows each taxpayer to 
transfer $1,000,000 free of federal gift tax, during life or (to the extent not used during life) the 
credit may be used at death.  Since January 1, 2004, the applicable credit at death is equal to 
$555,800, which allows each taxpayer to transfer $1,500,000 at death.  Thus, a taxpayer who 
transferred $1 million using his unified credit during life may transfer an additional $500,000 at 
death, free of estate tax.27

iii. Tax Inclusive Versus Tax Exclusive Gifts and Other Considerations. 

Inter vivos gifts, which are tax exclusive, are preferable to gifts at death, which are tax inclusive.  
In other words, at death, estate tax is assessed on both the value of a gift and the funds actually 
used to pay the tax.  But during one’s life, gift tax is paid with funds not otherwise subject to gift 
tax.  Against this benefit though, it is necessary to take into consideration that gifts at death are 
entitled to a full stepped-up tax basis to date-of-death fair market value.28  Inter vivos gifts, on 
the other hand, only retain a carry-over basis equal to the basis in the hands of the donor, plus the 
amount of gift tax paid on the appreciation.29  Thus, in a nontaxable estate, it may be best to hold 
onto property until death, in order to take advantage of the stepped-up basis. 

b. Qualified Personal Residence Trusts. 

i. Background. 

One estate planning technique that can be effective for transferring real estate between family 
members is the qualified personal residence trust or “QPRT.”30  A QPRT permits a homeowner 
to make a gift of his or her personal residence (i.e., a primary residence and/or a vacation home, 
along with a reasonable amount of surrounding property) to a trust for the benefit of children or 
other beneficiaries at a reduced gift tax cost.31  The “grantor” (i.e., the homeowner who transfers 
the residence to the QPRT) is permitted to reserve the right to live in the house for a number of 
years (referred to as a “reserved term of years”).  The number of years is selected by the grantor.  
During the trust term, the grantor may use of the residence, rent-free.  Upon expiration of the 
trust term, the residence is distributed to the remainder beneficiary or beneficiaries (usually the 
grantor’s children), or held in further trust for their benefit. 

The value of the gift is the fair market value of the residence at the time of transfer to the QPRT, 
decreased by the value of the reserved term of years (determined according to IRS tables).32  
Generally, a longer reserved term produces a correspondingly lower value of the gift for gift tax 
purposes.  The grantor consumes a portion of his or her applicable credit when the transfer is 
made to the QPRT (or, if the applicable credit has been exhausted, the transfer is subject to gift 
taxes that year).  At the end of the trust term, the residence passes to or for the benefit of the 
children with no further gift or estate tax consequences.  As a result, all appreciation that occurs 
during the trust term is “shifted” to the children free of gift or estate tax. 

For example, assume that a husband, 55, and wife, 50, wish to create a QPRT for 15 years using 
their cabin valued at $500,000, which is community property and is not subject to any debt.  
Because of the QPRT, their combined gifts to their children for tax purposes would be valued at 
approximately $262,085.  And, upon expiration of the trust term, the cabin (plus any appreciation 
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occurring during the trust term) would be transferred to or for the benefit of the children without 
further estate or gift tax consequences.  (Note:  The amounts estimated in this example are based 
upon interest tables, which change monthly.) 

When creating a QPRT, the gift to the trust is irrevocable, and assuming the grantor survives for 
the reserved term of years, the residence will not be included in the grantor’s estate for federal 
estate tax purposes.  The QPRT enables the grantor to remove the value of the residence, plus 
any appreciation, from the (taxable) estate for a lower transfer tax cost than would be imposed if 
the residence were a part of the estate. 

ii. Disadvantages of the QPRT. 

There are three main drawbacks to the QPRT: 

(1) The residence passes to the children (or other beneficiaries) 
outright or in further trust, upon the expiration of the reserved term 
of years.  If the grantor wishes to continue to occupy the residence 
at the end of the reserved term, the grantor must pay rent to the 
beneficiaries.  If a home has appreciated considerably over the 
term of the QPRT, fair market rent may pose a financial burden.  
The rental payments would represent taxable income to the 
children.  However, the amount of rent paid by the grantor would 
be removed from the (taxable) estate; because the estate tax rate 
generally exceeds the income tax rate, for those parents interested 
in reducing potential estate tax liability, this represents further 
overall tax savings. 

(2) The tax advantages of a QPRT also depend on the grantor 
surviving the trust term.  If the grantor fails to survive the term of 
years, the entire value of the trust’s interest in the residence at the 
grantor’s death will be included in the grantor’s estate for estate 
tax purposes.  Therefore, the estate and gift tax advantages will be 
lost, but the effect will generally be the same as if the QPRT had 
not been established. 

(3) If a residence were transferred using a QPRT, it would not be 
entitled to the step-up in basis that would otherwise be available at 
the time of the transferor’s death, because the stepped-up basis is 
available only if the property is included in a decedent’s estate.33  
Therefore, in some circumstances, it may be advantageous to 
transfer the residence at death (e.g., where the parent’s estate is not 
expected to be taxable even if the residence is included or when the 
property is expected to be sold by the younger generation upon the 
death of the senior generation). 
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iii. Additional Considerations. 

When determining if a QPRT is appropriate for any client, one must balance the likely estate tax 
savings (i.e., the highest marginal estate tax rate applicable to the dollars in question, multiplied 
by the value of the residence that is being removed from the taxable estate) against the capital 
gains tax rate (generally, 15% under current law) that will be applied if the property is sold.  
Note that when determining if a QPRT is appropriate for any client, capital gains tax applies to 
the difference between fair market value and basis (i.e., acquisition cost) of the property, and is 
paid at the time of sale of the property (when cash is available).  In contrast, estate taxes are 
imposed on the entire fair market value of the property and are due nine months after death, 
regardless of whether the property has been sold by that time.  These factors, plus the fact that 
the capital gains tax rate usually is lower than the estate tax rate, can make the QPRT an 
attractive estate planning technique. 

In some cases it may be necessary to subdivide the property to carve out the cabin, associated 
outbuildings and an appropriate amount of surrounding real property to be transferred via the 
QPRT.34  There are a number of private letter rulings that give guidance as to what the IRS 
considers a reasonable amount of property to be transferred.  Other sources of guidance would be 
the minimum lot size under local zoning regulations, and the parcel sizes of comparable 
residences in the area.   

c. Other Types of Trusts. 

i. Irrevocable Trusts. 

An irrevocable trust (other than a QPRT) owning real estate, which removes the house from the 
grantor’s estate, can be a vehicle for gift giving to younger generations during the senior 
generations’ lifetime.  The trust can name beneficiaries and grant others the power to expand the 
number of beneficiaries.  The parents can give their children and grandchildren (or others) 
annual exclusion gifts of $22,000 interests in the trust owning the real estate.  Similarly, parents 
can also give their children larger lifetime gifts that consume a portion of their applicable 
exclusion amount.   

Where a house is placed in an irrevocable trust by a parent, if the parent then chooses to remain 
in the home, he or she must pay fair market rent for that right, or the value of the house will be 
included in his or her estate at death.35

The advantage of a trust is that for some families it is a familiar arrangement already, because of 
other aspects of their estate planning. 

For most families, however, a trust is not the preferred arrangement.  Duration may be limited by 
the applicable rule against perpetuities.  Where a house is intended to be held in trust for future 
generations, the trust is often established with an endowment to cover future expenses.  This 
arrangement is frequently found to be inadequate for future generations.  As the value of the 
property increases (which it often does in desirable vacation spots), the endowment may prove to 
be insufficient to cover expenses.  Furthermore, trust terms are more difficult to amend - to 
adjust to unanticipated changes of circumstance or desires, as situations may warrant -than a 
tenancy in common or LLC agreement.  Similarly, ownership interests cannot be adjusted over 
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time to account for unequal contributions of money or labor.  Also, it is difficult to add new 
owners who are not lineal descendants of the trust founder.   

Trusts also raise fiduciary duty issues.  Typically, one generation would be the lifetime 
beneficiaries of the trust.  They may also serve as trustees and make certain decisions that would 
benefit them individually over the interests of the remainder beneficiaries, violating the fiduciary 
duty of loyalty.  These issues may be avoided by using other types of entities, discussed below. 

ii. Revocable Trusts. 

The senior generation may consider using a revocable trust to transfer ownership of the cabin at a 
later date.  A revocable trust offers the senior generation an opportunity to plan for the 
management of the cabin, without making those plans final, because the grantor or grantors 
retain the right to revoke the trust.   

Along with the power to revoke the trust, the grantors may retain the power to amend the terms 
of the trust.  Typically, the parents would serve as the initial trustees and they would name their 
successors, should they become unable to serve, or simply choose to resign.  Upon the death of 
the grantor (or of both grantors in the case of a married couple), the trust would become 
irrevocable and either could continue as an irrevocable trust for the next generation, or it could 
distribute its assets to named beneficiaries pursuant to its terms, and terminate. 

For a senior generation starting to plan on transferring the cabin but not be willing to make those 
plans irrevocable, the revocable trust is an excellent first step. 

d. Family Limited Liability Companies. 

Formation of a family LLC may provide a useful vehicle for transferring a cabin to younger 
generations.  (Similarly, a family limited partnership may also be used.)36  The business purpose 
of the LLC would be the ownership and management of valuable real estate.   

i. Management of the LLC. 

Management of an LLC may be by all of the members, voting by percentage interests.  
Alternatively, one or more managers may govern an LLC.  Usually, a manager also is a 
member/owner.  In a manager form of LLC, non-manager/members have no voice in 
management, and they vote only on specified matters.  The managers have complete control over 
normal operations.    

If a manager form of LLC is used, decision making can be concentrated in fewer than all owners. 
This permits the transfer of ownership interests to other family members while maintaining 
control in one or only a few. Thus, Mom and Dad could name themselves as managers but 
transfer significant ownership interests to their children. By being managers, Mom and Dad 
retain the right to decide the use of the home, make repairs and improvements, and, in general, 
run the home as they always have done. At the same time, they may give significant portions of 
the value of the home to the next generation.  
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ii. Transfer of LLC Interests. 

After formation of the LLC, the lifetime transfer of a membership interest to a child must occur 
within the framework of the federal gift tax law.  The gifts can be structured, however, to give 
very favorable tax results. Mom and Dad each may give up to $11,000 per year to each other 
family member ($22,000 in total, even if only one makes a gift of separate property but the other 
spouse consents to split gifts).  Thus, if the gift is to come within this annual gift tax exclusion, it 
is likely that in each year only a small percentage interest can be given to each recipient.  The 
small annual gifts become significant ownership percentages, however, if repeated over a 
number of years.  As an alternative, the senior generation may gift an amount in excess of the 
gift tax annual exclusion.  The excess can apply against and use part of the lifetime gift tax 
exemption amount (currently $1,000,000 per donor).37

iii. Valuation of LLC Interests. 

Because of the discounts normally available for minority interests and lack of marketability 
associated with an LLC, such an entity can permit the transfer of assets at a lower gift tax cost 
than is generally available with respect to direct transfers.  In other words, the LLC permits gift 
and estate tax savings because the LLC interests are valued at less than a pro rata portion of the 
underlying assets.  Gift taxes are generally lower because of the discounted value of the gifted 
LLC interests, and the LLC interests held at the death of the older generation often are 
discounted as well, assuming the older generation has retained less than a majority interest.   

The value of a percentage interest gift is established in a two-step process.  The first step is to 
value the company property, i.e., the vacation home (and a bank account or other assets owned in 
the LLC).  This is done by obtaining an appraisal from a competent real estate appraiser.  The 
second step is to value the fractional membership interest that constitutes the gift.  This requires 
a second appraisal by a person qualified to value fractional interests in business entities.  The 
second appraisal takes into account the facts that the asset is a minority interest, it lacks control, 
and little, if any, market exists for such an interest.  The result of the second appraisal is likely to 
be a discounted value of 20% or more from the proportionate share of the total value. Thus, the 
membership interests typically can be transferred on a very favorable gift tax basis.  

iv. Advantages of LLCs. 

Use of the LLC can protect the underlying assets of the LLC from the claims of creditors in the 
event of a lawsuit, the bankruptcy of a member, court judgment, tax lien, or from claims of a 
non-family member spouse in the event of divorce.  The LLC agreement may contain transfer 
restrictions to prevent the sale to an outside party without unanimous consent of the members. 

The limited liability company offers the added advantage (over a partnership, although not a 
limited liability partnership) of limited liability for its members, as in the case of a corporation, 
even if all of the members are involved in management.   

In addition to the gift or estate tax benefits afforded by use of the LLC, by making gifts of LLC 
interests gradually over time, the gradual and orderly transfer of responsibility and management 
can take place.  At the same time, it is possible for the senior family members to retain 
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significant control over management if they so choose, by naming themselves as managers of the 
LLC.   

Unlike trusts, LLCs can have perpetual existence.  The controlling documents are much easier to 
amend than a trust agreement.  The ability to alter LLC ownership is also possible, whereas it is 
not usually an option with trusts. 

v. Disadvantages of LLCs. 

The main disadvantage of the LLC is that if the senior generation had held on to the cabin and 
not transferred it to the LLC, and it was later sold, it might have been possible to treat it as a 
principal residence and exclude the capital gain on sale under Section 121 of the Internal 
Revenue Code.38  This exclusion is not available if the cabin is sold as an asset of an entity such 
as an LLC.   

In addition, in order to establish an LLC, there are legal fees that some families may not want to 
incur, and there will be ongoing legal and accounting fees to maintain the entity.   

vi. LLCs Versus Trusts. 

As circumstances change, the LLC operating agreement is easier to amend than an irrevocable 
trust.  If all of the members agree, the LLC operating agreement may be amended or even 
terminated.  At the same time, this may provide less long-term certainly than the senior 
generation would prefer.   

vii. Using LLCs to Accomplish an Estate Freeze. 

Finally, LLCs can be used to “freeze” the value of the property interests retained by the senior 
generation.39  Chapter 14 of the Internal Revenue Code and the regulations thereunder impose 
detailed restrictions on how LLC interests may be structured so as to insure that the appropriate 
value is attributed to the senior family members when they have transferred LLC interests to 
younger family members.40  This type of transaction transfers property that is not likely to 
appreciate to the senior generation, while transferring an interest in the same property that is 
likely to appreciate to descendants, either simultaneously or shortly after the first transfer.  A 
discussion of estate freezes is beyond the scope of this paper, but it is a useful planning tool to 
consider in connection with structuring an LLC.  

e. Sales to Family Members. 

In addition to the transfer techniques discussed above, property can be sold by the senior 
generation to members of the next generation.41  Such a sale should eliminate from the estate of 
the senior family member any appreciation in value of the property.  However, the selling/senior 
generation will receive the sales proceeds, which will be subject to capital gains tax.  Eventually, 
the proceeds and its further appreciation will also be subject to estate tax, if not spent or given 
away prior to death. 
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Sales can be structured in any of the following ways: 

i. An outright sale for cash. 

ii. An installment sale.   

I.R.C. §7872 imputes interest for loans with an interest rate less than the 
applicable federal rate (“AFR”).  There is a risk that IRS may assert that the 
difference between the AFR and the stated rate on the promissory note generates 
both income and gift tax consequences for the seller.  The IRS will impute taxable 
income to the seller and impute a taxable gift received from the seller by the 
purchaser in the amount of this difference.42

iii. An installment sale with a self-canceling installment note that will cancel 
on the death of the senior family member.   

The self-canceling installment sale employs the use of a promissory note that, by 
its express terms, expires upon the death of the payee.  As a result, the unpaid 
balance of the note is reduced to zero at the death of the payee prior to payment in 
full.  Given the uncertainty of collecting all of the payments, the purchase price 
should reflect “full and adequate consideration,” which includes a built in risk 
premium to pay for the risk of not collecting the entire sum.  While the IRS has 
accepted the use of self-canceling installment notes, there is minimal guidance on 
setting the amount of risk premium.43  Because the seller’s life expectancy should 
exceed the payment period, the premium need not be excessively large.  However, 
if the seller’s actual life expectancy is reduced for known reasons, the risk 
premium should be increased accordingly.  Failure to do so may result in the IRS 
asserting that the sale is a disguised gift. 

iv. An exchange for a private annuity.   

A private annuity is a contract that provides for specified payments to the named 
annuitant during the annuitant's lifetime.  Typically, one party agrees to transfer 
property to an individual in return for the right to an annuity payment for life.44  A 
private annuity is similar to the self-canceling installment note, but under a 
private annuity, the payments never cease so long as the annuitant is alive, even if 
the annuitant outlives his or her life expectancy.  The primary advantage of the 
private annuity is that the annuity amount can be determined from IRS valuation 
tables, eliminating the speculation as to the amount of the periodic payments to be 
made.  Because a private annuity is essentially a sale in return for a promise to 
pay - unlike promissory notes used with installment sales - private annuities 
cannot be secured, putting the annuitant at risk that the buyer may default.   
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VI. VACATION HOMES ON PUBLIC LAND 

Cabins on national forest land have existed since the late 1800’s, when national forests were 
reserves and were administered by the General Land Office in the U.S. Department of the 
Interior.  The first lots for private cabins were authorized by the Forest Management Act of 
June 4, 1897, also known as the “Organic Act,” to encourage public recreation.  In the early 
years, thousands of permits were issued on national forests near large cities, such as the Angeles, 
the Oregon (Mount Hood), and the Pike-San Isabel National Forests.  The program continued to 
grow until permits numbered around 20,000 at mid-19th century. 

Often National Forest leases have been referred to as  “99-year leases.”  However, there has 
never actually been a 99-year Forest Service lease.  In the early 1900s, some portions of private 
land were leased for summer homes and subdivisions for 99 years, and some of those leases still 
exist.  Because they were located adjacent to National Forest land in the foothills and mountains, 
National Forest Recreation residence tracts became associated with this type of lease.  The Forest 
Service issues recreation residence permits for a maximum of 20 years. 

Most of the recreation residence permits involved high-value recreation land.  In 1968, in 
recognition of other recreation needs, the Forest Service decided against establishing any 
additional new tracts.  In 1976, this moratorium was expanded to include no development of new 
lots within existing tracts.  Transfer of permits takes place now only by sale, gift, or inheritance.   

A permit holder and prospective buyer or transferee must meet with the local Forest Service 
Special Use Administrator to discuss the transfer process.  If a term permit is issued, the cabin 
owner will be permitted the remaining number of years on the current term.  This allows for a 
common expiration date for all recreation residences located in the National Forest. 

There is no guarantee that a new Term Special-Use Permit will be reissued at the end of the 
stated term.  If a permit is not going to be renewed, the Forest Service will give 10 years notice, 
and the permit holder will be required to remove all improvements from the lot and restore it to 
the original conditions at his or her expense. 

Recreation residences are for recreation use only and may not be used as a primary residence.  In 
addition, a cabin must be used at least 15 days per year by the permit holder to ensure that the 
privilege granted by the permit is exercised and the continued use of public land is justified.  
Owners may only rent their cabin for a maximum of 14 days per year, with written authorization 
from the special use administrator. 

The special use permit does not provide exclusive use of National Forest lands to homeowners, 
but allows for use of the lot.  The public is allowed free access for all lawful and proper purposes 
to the National Forest lands.  Within tracts, the general public may access National Forest lands 
by walking across lots or parking in areas not under permit.  The public does not have the right to 
use the lands within the permitted “lot boundary” for activities such as picnicking, camping, 
vehicle travel, or parking.45

In addition, some states regulate cottage leases on state forestland.46  Washington does not have 
such a program.  However, under certain circumstances, Washington does provide for the lease 
of state lands for residential use.47
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VII. VACATION HOMES IN BRITISH COLUMBIA 

British Columbia levies a tax on real estate transactions recorded in the Land Title Office.  This 
tax is known as the Property Transfer Tax (“PTT”).48  The rate is 1% on the first $200,000 in 
value and 2% on any value over $200,000.49  “Real estate” is defined in the legislation to capture 
and tax transactions involving interests in land, including leases, life estates, and fee simple 
interests.  Sec. 1 of the Act. 

There are many exemptions to the PTT, including a transfer to a surviving joint tenant; transfers 
between related individuals of principal residences, family farms, or recreational residences 
(sometimes the exemption only applies to land having a value not exceeding $275,000, which 
can limit their use); transfers incident to divorce; and some transfers involving estates.   

Registration of a transfer document in the Land Title Office triggers application of the tax.  
However, some transfers do not require filing with the Land Title Office.  Methods of transfer 
that do not require filing with the Land Title Office are discussed below. 

Land may be held in a corporation as nominee for the actual owner.  Because the corporation 
will not carry on a business, it will not be required to file income tax returns.  PTT will apply at 
the time the property is acquired.  However, subsequent transfers of shares of the corporation, 
rather than transfers of the underlying real property, will not be registered in the Land Title 
Office, and thus not subject to PTT.   

It is also possible to hold real property in British Columbia in trust.  Again, the property will be 
subject to PTT at the time the property is transferred into the trust, but once in the trust the 
beneficial ownership of the land can be changed without limit and without triggering PTT.   

More information on the PTT and links to the applicable legislation may be found on the web 
site of the Income Taxation Branch of the Ministry of Provincial Revenue for British Columbia 
at http://www.rev.gov.bc.ca/itb/ (last visited Jan. 26, 2004). 

VIII. ONGOING MANAGEMENT OF THE CABIN 

a. Written Agreements. 

Once the property has been transferred to the next generation using any of the methods described 
above, the family will need to put into place a mechanism to manage the property, resolve 
conflicts, and facilitate maintenance of the property.50  This agreement may be in the form of, for 
example, a joint venture agreement, LLC operating agreement, trust agreement, contract, tenancy 
in common agreement, or bylaws.  For most families, an agreement where all members have 
consented to the terms tends to be more successful than an agreement imposed upon them by the 
senior generation, whether under a trust or other form of binding contract. 

Many of the issues are similar to those dealt with in a family-owned business.  By using a format 
they are already familiar with, families that already have partnership or shareholder agreements 
in place often achieve great success in the context of planning for the family cabin. 

http://www.rev.gov.bc.ca/itb/
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b. Issues to be Addressed.   

In order to assure the smooth operation of the vacation home for the extended family, the 
agreement needs to facilitate ongoing use and resolve issues that may arise.  The following is an 
outline of only some of the issues that need to be addressed in the agreement.51   

i. A schedule for use of the cabin. 

ii. Determine whether outsiders should be allowed to use the cabin, on what 
basis (e.g., will outsiders only be allowed to use the cabin when 
accompanied by a family member/owner), and whether they will be 
charged rent. 

iii. Establish rules applicable during the time that the cabin is in use.  

iv. Determine how maintenance and repairs are to be handled.   

v. Establish annual membership dues or rent (normally equal in amount per 
member). 

vi. Levy special assessments (generally proportionate to percentage 
ownership interests) if annual membership dues are insufficient. 

vii. Establish usage fees (to reflect actual use of the property by members).  
The use of membership dues, special assessments, and usage fees allows 
the managers to spread the financial burden among members in a manner 
that reflects differing amounts of use and differing percentage ownership 
interests.  This promotes fairness between those who frequently use the 
property and those who are unable to enjoy it regularly.  

viii. If there are to be a manager or managers, who should serve in that role?  
Should a successor manager be identified?  If multiple families own the 
property, should there always be a manager from each family?  

ix. Determine whether outsiders can become owners.   

x. Determine whether family members should be allowed to withdraw.  If 
they are allowed to withdraw, what value will they receive?  (A 
withdrawal may place a definite financial burden on the remaining 
members.)   

xi. Determine how to handle the periodic replacement of improvements such 
as a dock or a deck. 

xii. Determine how ownership rights may be transferred and how to deal with 
the financial crisis of an owner (bankruptcy, judgment, tax lien, marital 
dissolution) resulting in a lien against the property. 
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xiii. Establish a procedure to resolve future disputes. 

c. Suggested Terms.   

The following is a collection of terms that have worked for other families in the ongoing 
management of their cabins. 

i. A family manager shall be appointed to do the following: 

(1) Maintain the property in its current condition (capital 
improvements to be made only with authorization unless urgent or 
to protect the property);  

(2) Maintain insurance with specified coverage and limits;  

(3) Pay taxes and other specified charges;  

(4) Lease the property, with specific authorization, to tenants;  

(5) Keep records and render accountings at specified times; and  

(6) Take reasonable compensation and reimbursement of reasonable 
expenses. 

ii. The beneficiaries have a duty to reimburse promptly all proper expenses 
assessed by the manager, with appropriate conditions relating to various 
classes and amounts of capital expenditures.   

iii. The beneficiaries have rights of contribution among themselves. 

iv. The right of use and occupancy is allocated by a procedure, which could 
include any of the following:   

(1) Drawing of straws;  

(2) Rotation;  

(3) Authority of the manager;  

(4) Bid; or 

(5) Some other mechanism (e.g., length of travel, age, lottery). 

v. Transfer of beneficial interests to anyone who is not a descendant (or, in 
some cases, a spouse of a descendant) is prohibited, except: 

(1) Under a right of first refusal;  
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(2) By gift or bequest to a descendant of a certain common ancestor; 
or 

(3) By transfer to anyone else, but subject to a condition subsequent by 
which the family can buy the interest from the transferee.   

vi. Withdrawals may be permitted, but to discourage a withdrawal that is 
motivated primarily by the desire to cash in on inflated real estate values, 
the payout might be at a reduced value (e.g., 80% of market value) and be 
extended over several years (e.g., over 10 years at a below market interest 
rate).   

vii. The members may be given the right to purchase an interest that goes 
outside the family as the result of a divorce or bankruptcy. 

viii. Owners may be given the right to vote on unusual events such as obtaining 
a mortgage for the property, leasing the property to a nonmember selling 
the property, and amending the rules or operating agreement, in the case of 
a cabin held in an LLC.   

ix. To provide a check against arbitrary management, the owners should be 
given the right to call a meeting to review the decisions of the manager. 

d. Family Homeowners Associations. 

If several residences have been built on the family property, or there is a possibility that several 
could be built, the family ought to consider the formation of a homeowners association to 
facilitate the ongoing management of the family property.  A homeowners association is a formal 
legal entity created to maintain common areas and facilities, and enforce common covenants and 
restrictions.  A homeowners association is especially useful where the family intends to create or 
retain common facilities such as a dock or swimming pool.  Generally, the procedure to create a 
homeowners association is to subdivide the property, and cause each lot to be subject to a set of 
common restrictions and covenants.   

The purposes of the covenants could: 

i. Identify common open space and common use facilities; 

ii. Restrict or limit development of the affected parcels; 

iii. Provide guidelines for, or a mechanism to review, construction and 
development; 

iv. Establish aesthetic and design standards; 

v. Establish use restrictions;  

vi. Establish penalties to encourage compliance; and 
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vii. Restrict transfers or create rights of first refusal if an owner wishes to sell, 
or if their interest is subject to a bankruptcy or other type of lien. 

A homeowners association can be formed as a partnership, LLC, or a not-for-profit association.  
Typically, each lot owner is required to be a member.52

A homeowners association is funded by dues or assessments from the owners.  If organized as a 
not for profit entity, it can qualify for an income tax exemption for revenue received from its 
members under I.R.C. §528.   

The rules and regulations of the homeowners association could be established by the senior 
generation before transferring the property to the junior generation.  Or, the junior generation 
could jointly develop its own association rules.   

IX. LIFE INSURANCE AND IRREVOCABLE LIFE INSURANCE TRUSTS 

In situations where it is available, life insurance can provide an effective means of creating a 
fund to support maintenance and other expenses associated with cabin ownership.53

The taxation of life insurance proceeds can be avoided under present law if a trust, instead of the 
insured, owns the policy.54  A trust holding life insurance is commonly referred to as an 
Irrevocable Life Insurance Trust or “ILIT.”  Generally, the mechanics of an ILIT are as follows:  
The potential insured/grantor will transfer cash into the irrevocable trust.  The ILIT agreement 
allows the beneficiaries of the trust (usually the children) a “Crummey” right of withdrawal so 
the gift into trust qualifies for the annual exclusion from gift tax.55

The trustee uses the cash to purchase life insurance on the life of the grantor.  Each year, the 
insured transfers to the trust an amount slightly greater than the amount sufficient to cover the 
annual premium on the policy.  The beneficiaries are given withdrawal rights each year so that 
each transfer qualifies for the annual exclusion.56

There are also several technical requirements that must be observed in order for the proceeds to 
be excluded from estate taxation. 

A potential insured can allocate a portion of his or generation-skipping transfer tax exemption (or 
“GST” exemption) (currently $1,500,000) to the trust each year when the gifts are made, and by 
these allocations, the entire trust corpus (including the insurance proceeds payable upon the 
insured’s death) can be sheltered from the GST tax.  57Generally, the allocations of the GST 
exemption are made with respect to a trust that is structured to remain in existence for the benefit 
of multiple generations of the donor’s descendants.  Because the GST exemption is allocated 
only to the cash transferred to the trust to pay the premiums - and the insurance proceeds usually 
exceed the total premiums by a substantial amount - the life insurance trust offers an opportunity 
to “leverage” all or a portion of the GST exemption. 

The insurance trust, if established as part of a master plan to transfer ownership of a cabin, can 
provide that the policy proceeds will continue to be held in the trust and used to maintain the 
cabin and to cover related expenses. 



j:\`wsg\2004 - EP for the Family Home RPPT.doc 
 

22

                                                

X. PLANNING AHEAD 

Finally, for the client who is still in the planning stages of purchasing a second home, there is an 
excellent article outlining important considerations in connection with this purchase.58

XI. CONCLUSION 

The family cabin is an asset that often serves as a symbol of a family’s history, emotions and 
values, a focus of all that is good in the family.  It is important to recognize that the cabin also 
embodies negative emotions for some family members.  While some cabins are likely to be 
retained by succeeding generations, others are likely to be sold because the younger generation 
has no emotional attachments to it, can’t agree on how to retain it, or simply can’t afford it.  
Understanding the attitudes toward the cabin held by various family members and building 
consensus is critical in order to assist the family in developing a master plan to transfer and to 
continue to happily own the cabin, if that is the goal. 
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