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CASE LAW UNDER THE UNIFORM TRUST CODE THROUGH 2014 

 

Introduction 

 

The Uniform Trust Code (“UTC”) was approved by the Uniform Law Commissioners in 2000 as 

the first national effort to provide the states with a comprehensive model for codifying their law 

on trusts. A copy of the UTC, together with over 100 pages of official comments, can be 

accessed through the Commissioners’ website, http://www.uniformlaws.org. For a detailed 

analyses of the UTC, see David M. English, The Uniform Trust Code (2000): Significant 

Provisions and Policy Issues, 67 Mo. L. Rev. 143 (2002).  

 

Through January 31, 2016, the UTC has been enacted in the District of Columbia and in thirty-

one states. The list of enacting jurisdictions is available at http://www.uniformlaws.org. With 

over ten years having passed since the first wave of UTC enactments, a significant body of case 

law interpreting particular UTC provisions has developed. This compilation categorizes these 

cased based on the primary UTC section discussed or affected. Not all cases citing particular 

provisions of the UTC are included in this paper. The authors have attempted to include 

cases that have important and broad application in the construction and interpretation of UTC 

provisions or are otherwise of significant interest. 

 

Not surprisingly there are more cases on certain topics than others. A large number of cases 

have developed under UTC Sections 410 to 417 regarding the judicial modification and 

termination of trusts, UTC Article 5 dealing with creditor’s rights in trust assets, UTC 706 

regarding Trustee removal, selected provisions of Article 8 on the fiduciary duties of a 

trustee, and Section 1004 regarding attorney fees. Charitable trust cases have been sparse, 

though the few reported cases have been interesting. 

 

Despite some initial trepidation on the part of some practitioners, the UTC has not 

revolutionized trust law. But its enactment has resulted in some changes. For example, UTC 

Section 103(18) provides that the phrase “terms of a trust” means “… the manifestation 

of the settlor’s intent regarding a trust’s provisions as expressed in the trust instrument 

or as may be established by other evidence that would be admissible in a judicial 

proceeding.” UTC Section 412 provides that “[t]he court may reform the terms of a trust, even if 

unambiguous, to conform the terms to the settlor’s intention if it is proved by clear and 

convincing evidence what the settlor’s intention was and that the terms of the trust were affected 

by a mistake of fact or law, whether in expression or inducement.” As can be seen from 

an analysis of the cases that follow, scriveners of documents and other advisors have become 

fact witnesses more often in trust cases because of the greater admissibility of extrinsic evidence. 

 

Another significant change is a result of UTC Section 1004 which provides “[I]n a 

judicial proceeding involving the administration of a trust, the court, as justice and equity may 

require, may award costs and expenses, including reasonable attorney’s fees, to any party, to be 

paid by another party or from the trust that is the subject of the controversy.” This will in 

some states expand the power of the court, sitting in equity, to award attorney fees outside of 

the traditional exceptions to the American rule in trust cases for vexatious conduct and common 

benefit. 
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These materials originated as an outline presented by David English at an ALI-ABA seminar in 

2008. Scot Boulton, who was the then chair of the ACTEC Committee on State Laws, later 

joined the writing effort, followed by Dana Fitzsimons of Bessemer Trust. Assistance in 

preparation of case summaries has been provided over the years by J. Ellen Bennett, Blair A. 

Bopp, Rachel M. Hirshberg, Sara L. Kelly, Amber J. Lampe, Stephanie M. Liu, and Jessica M. 

Rooks, all of whom are present or former students at the University of Missouri School of Law. 

Significant assistance with preparation of case summaries was also provided by Joseph N. 

Blumberg, Jeffrey Glogower, and Katherine R. Jones of Polsinelli  PC.  

 

David M. English 

January 2016 
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CASE SUMMARIES  

 

ARTICLE 1: GENERAL PROVISIONS AND DEFINITIONS 
 

Article 1 provides definitions and general concepts used throughout the UTC, which also affect 

substantive analysis under other provisions of the UTC. Thus, many of the other cases 

originating under different UTC Sections discuss matters pertaining to this Article. While some 

cases have arisen under Section 102, Scope, and Section 111, Non-Judicial Settlement 

Agreements, most of the cases that have addressed Article 1 issues focus on a few of 

the definitions contained in Section 103, especially the definition of “qualified beneficiary,” 

and “terms of the trust.” Other cases to note that are pertinent to this Article, but that are 

discussed elsewhere in this paper, are Mendoza, discussed under UTC Section 1009, which deals 

with UTC Section 104, Knowledge, and Frakes, discussed under UTC Section 415, which 

deals with the mandatory rules provisions of UTC Section 105. 

 

SCOPE (Section 102) 

 

This Section states that the UTC generally applies to express trusts and trusts that are required to 

be administered in the manner of express trusts. Three of the cases under this Section 

have dealt with whether Section 405, which governs charitable trusts and which confers 

donor standing to enforce charitable trusts, also applies to charitable corporations. All three 

cases hold that the UTC does not apply. The final case, Vogler Realty, deals with whether the 

North Carolina version of the UTC applies to deeds of trust under a mortgag 

 

Courtenay C. and Lucy Patten Davis Foundation v. Colorado State University Research 

Foundation, 320 P.3d 1115 (Wyo. 2014) 

 

In 1997, The Courtenay C. Davis Foundation (Davis Foundation) entered into an agreement with 

the Colorado State University Research Foundation and the University of Wyoming Foundation 

(University Foundations) that gifted to the University Foundations land and other interests, 

subject to the terms of the agreement. In 2011, the University Foundations decided to sell the 

gifted property. The Davis Foundation filed an action seeking to enjoin the sale, arguing that the 

agreement created an implied charitable trust, that Wyoming's Uniform Trust Code governed the 

trust, and that the Code granted the Davis Foundation, as the trust's settlor, standing to enforce 

the terms of the trust. The University Foundation argued that the donation was a charitable gift, 

and that the only party with standing to enforce a charitable gift is the attorney general. The trial 

court found that the donation by the Davis Foundation was a gift, that it did not create a 

charitable trust, and that only the attorney general had standing. Consequently, the trial court 

granted the motion to dismiss. Alternatively, the court concluded that even if the donation could 

be construed to create an implied charitable trust, the Wyoming Uniform Trust Code did not 

apply because, by the Code's terms, it applies only to express trusts.  

 

On appeal, the Court affirmed. The court found that the only evidence offered by the Davis 

Foundation in support of the allegation that an implied trust was created was the agreement 

regarding the gift, and that the agreement, while having extensive restrictions, did not indicate an 

intent to create a trust. The Court thus concluded that the Davis Foundation lacked standing in 

this matter.  
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Dodge v. Trustees of Randolph Macon Woman’s College, 661 S.E.2d 805 (Va. 2008) 

 

Students at, and donors to, college brought action against college, alleging that college was 

a charitable trust and that the college had breached its duty to plaintiffs as beneficiaries of 

that trust, by selling assets to fund its change from a women-only college to a co-educational 

college. College filed a demurrer to the petition on the grounds that the college was not a trust 

and that the provisions of then Virginia Uniform Trust Code did not apply. The demurrer 

was granted and the case dismissed; plaintiffs appealed. 

 

The Virginia Supreme Court upheld the dismissal, concluding that the Virginia UTC does not 

apply to a college organized as a non-stock charitable corporation. V.C.A. § 55-541.02(A) (UTC 

Section 102) provides that the Code applies to express trusts, charitable and noncharitable, and 

to trusts created pursuant to a statute, judgment, or decree. The court concluded that the UTC 

was not intended to apply to charitable corporations. This result is not changed by V.C.A. § 2.2- 

507, which provides that assets in a charitable corporation are to be held in trust for the people 

of the state. That statute is meant only to give the Attorney General of the state the power 

to enforce the charitable purposes of charitable corporations, not to convert all charitable 

corporations in the state into charitable trusts. 

 

Hardt v. Vitae Foundation, Inc., 302 S.W.3d 133 (Mo. Ct. App. 2009) 

 

Executors exercised a discretionary power of distribution over the assets of an estate in favor of 

a charity that was organized as a Missouri charitable corporation. The gift was accompanied by 

a written agreement whereby the organization would use the gifted funds to create and execute 

media campaigns regarding pro-life causes. The gifts were to be used as matching gifts enabling 

the charity to raise additional funds. 

 

Approximately a year later the donors, through their counsel, were informed that the funds were 

being used to hire additional staff and for other administrative purposes, that matching 

funds were not being raised, and that the promised media campaigns would not happen. 

Donors subsequently brought an action against the charity (i) to obtain an accounting of the 

expenditures of the gift, (ii) for restoration of part of the gift that was not spent in 

accordance with the agreement, and (iii) for a permanent injunction to prevent future 

expenditures in contravention of conditions in the gift agreement. Charity’s motion to dismiss 

was granted and donors then appealed. 

 

The Court of Appeals found that the trial court’s grant of the charity’s motion to dismiss was 

proper. Missouri common law holds that a donor of a charitable gift does not have standing to 

enforce the gift, Voelker v. Saint Louis Mercantile Library Ass’n, 359 S.W.2d 689, 695 

(Mo. 1962). R.S.Mo. § 456.4-405.3 changed the common law granting a donor standing to 

enforce a charitable trust of which that donor is the settlor. But in this case the donors did not 

contend that their gifts made to the charity were in the form of a trust. Rather, they contended 

that R.S.Mo. § 456.4-405.3 applies to gift to charitable corporations as well as charitable trusts. 

The court noted that a charitable trust is a trust created for charitable purposes and that a settlor 

is a person who contributes property to such a trust. The donors in this instance were not 

settlors and did not create a trust. Therefore, the donors did not have standing to enforce the 

charitable agreement. 
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In re Foreclosure of the Deed of Trust of Vogler Realty, Inc., 722 S.E. 2d 459 (N.C. 2012) 

 

The Supreme Court of North Carolina considered whether the clerk of the superior court had the 

authority to determine the reasonableness of the attorney’s fees that a trustee-attorney in 

a foreclosure proceeding pays to himself, in addition to his trustee’s commission. Following 

a foreclosure sale, the foreclosure trustee submitted a final report and account of foreclosure 

sale to the clerk for audit and approval, which included the amount of trustee’s and attorney’s 

fees that the trustee-attorney planned to take from the foreclosure proceeds. The appellant, a 

third- priority lien holder on the foreclosed property, objected to the proposed disbursement of 

foreclosure sale proceedings by the appellee-trustee, claiming that the trustee failed to 

demonstrate any justification for paying himself attorney’s fees in addition to his trustee’s 

commission. The clerk approved the trustee’s commission, but, after reviewing the 

reasonableness of the trustee’s payment of attorney’s fee to himself, reduced his attorney’s fees 

commission. On appeal, the North Carolina Court of Appeals vacated the clerk’s order, finding 

that the clerk lacked statutory authority to determine the reasonableness of attorney’s fees paid 

in a foreclosure proceeding. The appellant-lien holder appealed the Court of Appeal’s decision 

to the North Carolina Supreme Court, arguing that, pursuant to N.C.G.S. § 32-61, which 

addresses “Compensation of Trustees and Other Fiduciaries,” the clerk of the superior court has 

the authority to determine the reasonableness of a trustee-attorney’s payment of attorneys’ fees 

to himself in a foreclosure proceeding. 

 

The supreme court held that the clerk exceeded his statutory authority by reducing the attorney’s 

fees of the trustee, because the clerk was not authorized to review the trustee’s payment 

of attorney’s fees to himself for reasonableness. The supreme court explained the clerk’s 

reliance on § 32-61 was in error. Article 6 of N.C.G.S. Chapter 32, defines “Trust” as “[a] trust 

to which Chapter 36C of the General Statutes applies as provided in G.S. 36C-1-102.” 

Chapter 36C is North Carolina’s Uniform Trust Code. As such, the supreme court 

concluded that “Article 6 applies only to trusts as defined in the North Carolina [UTC] . . . 

[which] expressly excludes from its scope ‘trusts for the primary purpose of paying debts.’” 

The court also noted that under the North Carolina UTC, “the term [trustee] does not include 

trustees in mortgages and deeds of trusts.” Accordingly, the supreme court concluded that 

N.C.G.S. § 32-61 is inapplicable in a foreclosure of a borrower of sale pursuant to a deed of 

trust. As such, the supreme court held that the clerk of the superior court was not 

authorized to review the trustee’s payment of attorney’s fees’ to himself for reasonableness, 

and therefore, exceeded his statutory authority by reducing the trustee’s attorney’s fees. 

 

DEFINITIONS (Section 103) 

 
Section 103 contains concepts and definitions used throughout the Code. Among these 
definitions are the terms “qualified beneficiary” and “terms of the trust.” A qualified beneficiary 
has more rights than do other beneficiaries. Terms of the trust include the provisions in a 
written document and other provisions that could be proven by extrinsic evidence admissible in a 
court. 
 
Brown v. Brown, 2013 Tenn. App. LEXIS 255, 2013 WL 1619687 (Tenn. Ct. App. April 16, 
2013) 

 
This case involved a dispute between two sibling beneficiaries of a trust, Ryne and 
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Cathleen Brown. The trust was created by their parents, Roland and Catherine Brown, and 
had initially named both children as beneficiaries. Upon Roland’s death, Catherine exercised a 
limited power of appointment granted to her in the trust, which authorized the surviving 
Trustmaker to distribute any remaining assets of the trust among her descendants, “in equal or 
unequal amounts, and on such terms and conditions . . . as the surviving Trustmaker [here, 
Catherine] shall determine.” Catherine exercised the limited power of appointment, 
“appointing all of the corpus (principle plus income) contained in the [Trust] at the time of 
[her] death, to be distributed to Cathleen.” 

 
On a previous appeal of the same case (Brown v. Brown, 2011 Tenn. A p p .  LEXIS 5 2  
(Tenn. Ct. App. 2012)), the Tennessee Court of Appeals remanded the case to the district 
court, for the appointment of a corporate co-trustee, as specifically required by the terms of 
the trust. Thereafter, Cathleen, unilaterally appointed a corporate co-trustee and then sought to 
have the trial court “ratify” her appointment. Ryne challenged the appointment, claiming, 
among other things, that Cathleen was not authorized to unilaterally appoint a corporate co-
trustee.* After hearing testimony regarding the proposed co-trustee, the trial court held that 
the Ryne lacked standing to participate in the selection or ratification of a corporate co-
trustee. The trial court then granted the Cathleen’s motion to ratify her appointment of the co-
trustee. Ryne appealed to this decision, leading to the present case. 

 
On appeal, Ryne argued that the trial court erred in finding that he lacked standing to participate 
in the proceedings, because Ryne had a sufficient interest as a trust beneficiary. During the trial 
court proceedings, Cathleen argued that when Catherine exercised her limited power of 
appointment, Ryne ceased being a beneficiary of the trust. Therefore, Cathleen argued that Ryne 
had no standing to participate in the proceedings. Although the district court agreed with 
Cathleen’s argument, the Court of Appeals found that Cathleen was mistaken in her assumption 
that Ryne had no interest in the trust once Catherine exercised the limited power of appointment. 

 
The Trust provided that the trustee “may make discretionary distributions of principle for the 
health, education, maintenance, and support of [Catherine] Brown and her descendents.” 
As Catherine’s descendant, Ryne Brown, therefore, not a mandatory beneficiary of the Trust, 
but nonetheless had a “present interest in the Trust as a discretionary beneficiary of the 
principal. The court explained that Ryne remained a “qualified beneficiary” of the trust, under 
section 53- 15-103(13) of the Tennessee Uniform Trust Code (TUTC), which defines a qualified 
beneficiary as a “beneficiary who, assuming the nonexercise of all powers of appointment and 
the nonoccurrence of any event not reasonably expected to occur, on the date the 
beneficiary’s qualification is determined: (A) Is a distributee or permissible distributee of 
trust income or principal).” The court concluded that this interest remains despite the 
exercise of the limited power of appointment. 

 
* For a discussion of the appointment of the successor trustee in this case, See Section 
704.  

 

In re Cable Family Trust Dated June 10, 1987, 231 P.3d 108 (N.M. 2010)  
 
Husband and wife created a joint trust in a community property jurisdiction. The trust provided 
upon the death of the survivor, all assets were to pass to their three children. Wife died 
soon thereafter and husband survived for many years. Husband amended the trust document 
numerous times prior to his death, significantly reducing the children’s shares. On the husband’s 
death, the corporate trustee filed for approval of the proposed distributions from the trust. 
A child objected to the proposed distribution on the grounds that the terms of the trust did not 
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grant the husband, as the surviving settlor of the trust, the power to amend the trust. The trial 
court, granted summary judgment to the trustee and recognized the validity of these amendments. 
 
The Court of Appeals affirmed and the New Mexico Supreme Court granted certiorari to 
consider the case. In interpreting the trust at issue, the court relied on the definition of the phrase 
“terms of the trust” in NMSA §46A-1-103(R). That definition states that the phrase 
means “…the manifestation of the settlor’s intent regarding a trust’s provisions as expressed in 
the trust instrument or as may be established by other evidence that would be admissible in 
a judicial proceeding.” After analyzing and applying all relevant provisions of the written trust 
instrument, the court then considered the testimony of the drafting attorney. That attorney 
testified that, while he did not remember in detail his conversations with the couple at issue, 
he always told clients as a matter of course that the trust documents that he drafted were 
amendable and revocable by the surviving spouse. That testimony was held to corroborate the 
court’s reading of the document and the Court of Appeals decision was affirmed. 
 
Kastner v. Intrust Bank, 2014 U.S. App. LEXIS 11864, 2014 WL 2853771 (10th Cir. 2014) 
  
In 1996, Jessie Brooks created a revocable trust with a bank as trustee.  The trust was for her 
benefit during her lifetime, and then after her death continued in trust for her daughter Nola Mae.  
Upon Nola Mae’s death, the trust assets would continue in trust for Nola Mae’s son, Kristopher.  
Jessie died in 2000. In 2010, Kristopher, who was legally trained but not admitted to the bar, 
sued the trustee alleging nine causes of action, several which related to the creation of the trust 
and its terms waiving the negligence and prudent investor standards, and others which related to 
the administration of the trust. The trial court dismissed all of the claims (self-dealing, negligent 
misrepresentation, and fraud) related to the creation of the trust.  The court of appeals affirmed 
on the grounds that the claims were brought 14 years after the trust creation, and were barred by 
the Kansas 10-year statute of repose.  
 
The trial court dismissed the claims for reformation of the trust (to eliminate the waivers of the 
negligence and prudent investor standards), and the court of appeals affirmed, on the grounds 
that:  (1) under the Kansas UTC (which differs in this respect from the NCCUSL version of the 
UTC), the “qualified beneficiaries” of a trust only include current distributees and 
remaindermen, and not successor distributees where the trust does not terminate; (2) under the 
Kansas UTC, only a qualified beneficiary has standing to seek removal of a trustee or 
modification of a trust; (3) as a successor distributee, and neither a current beneficiary or a 
remainderman upon termination, Kristopher is not a qualified beneficiary under the KUTC and 
therefore lacks standing for these claims.  The court of appeals also refused to certify the issue of 
who is a qualified beneficiary to the state supreme court because the question is not novel. The 
trial court dismissed the deceptive trade practice claims, and the court of appeals affirmed, on the 
grounds that Kristopher was not a “consumer” and did not allege a “consumer transaction” under 
the Kansas Consumer Protection Act.  Other claims were dismissed for being redundant with the 
breach of trust claims. The trial court granted the trustee summary judgment on the breach of 
trust claims, which the court of appeals affirmed on the grounds that:  (1) breach of trust claims 
generally require expert testimony on the standard of care; (2) Kristopher was not qualified to act 
as his own expert by merely having legal training; (3) the factual record does not support the 
claims, where the trust assets outperformed the S&P 500 while disbursing $500,000 to the 
beneficiaries during the period in question.  The court also rejected Kristopher’s claims of 
judicial bias as being based on mere speculation. 
 

In re Knichel, 347 S.W.3d 127 (Mo. Ct. App. 2011) 
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Mr. Knichel was aging and had a long time companion who cared for him as well as children 
from his prior marriage. Companion and Knichel retained the services of Mr. Amen, an attorney 
who drafted a revocable trust for Mr. Knichell and other estate planning documents. The 
companion received significant benefits under the new documents. Amen appointed himself as a 
“special co-trustee” in the trust and had the right to arbitrate disputes and refuse or grant legal 
action to the beneficiaries. 
 
Upon the settlor’s death, companion, in conjunction with Amen, transferred various assets 
to herself, paid herself Trustee fees and significant fees to Amen from trust assets, and failed, 
after many demands from the children, to render an accurate accounting of trust assets. 
Children sought court relief for an accounting and removal of both parties as co-trustees. The 
trial court found both parties to be in breach of their fiduciary duties. The court also found that 
Amen had violated his duty to remain a neutral disinterested party as a fiduciary. The court 
removed both Trustees and modified the trust to remove the “special co-trustee” provisions. 
 
Only Amen appealed the judgment. Amen asserted he had standing to bring the appeal as he was 
an “interested person” within the meaning of R.S.Mo. § 456.1-103(10). The Missouri Court of 
Appeals ruled that Amen as the special co-trustee lacked standing to appeal the trial 
court’s judgment because his standing as an interested party was limited to protecting the 
interests of the trust and the trust beneficiaries, not his own personal interest. The court ruled 
that Amen’s interest in his fees as co-trustee and his fear of disciplinary and malpractice 
insurance consequences from the removal were personal interests that did not make him an 
interested party within the meaning of the Missouri Uniform Trust Code. Appeal then denied. 
 
KNOWLEDGE (Section 104) 

 

This Section specifies when persons, particularly individuals who work in organizations, are 

deemed to have knowledge of a fact. For a case in which the definition was relevant in 

determining whether a beneficiary gave a “knowing” consent, see Mendoza, discussed in Section 

1009. 

 
Redland v. Redland, 288 P.3d 1173 (Wyo. 2012) 

 
The underlying dispute in this case stems from the formation of the Redland Family 
Trust, which held real property and interests in the family’s cattle operation. The adult children 
brought an action against their father, Robert Redland, individually and as trustee of the family 
trust, and against one of their sisters, asserting claims for declaratory relief and to 
recover certain real property. The children contended that when Robert Redland proposed that 
they form the trust to hold the Redland properties, which required contributions of capital 
by all of the parties, he promised that in exchange for those contributions all Redland 
property would be conveyed to the trust and managed as required by the trust. Robert Redland 
denied making any such promise. The father asserted counterclaims. The district court 
entered partial summary judgment in favor of the father on the children’s property claims, 
finding that the Redland children’s claims to the disputed property were barred by the statute 
of limitations. The district court also entered judgment against the father on two sons’ unjust 
enrichment claim and claim for partnership interest in children’s cattle operation. The parties 
appealed. 

 
On appeal, the Supreme Court of Wyoming first addressed the statute of limitations claim. The 
Redland children argued on appeal that the statute of limitations did not begin to run until 2006, 
when they discovered that Robert Redland had not conveyed the disputed property to the trust as 



 

 9 

he had allegedly promised to do. Robert Redland argued that the statute of limitations began to 
run in 1992, when he took ownership of all of the property. On review of the summary judgment 
record, the supreme court concluded that when the statute of limitations began to run was 
a disputed issue of fact. 

 
The court explained that Wyoming is a “discovery jurisdiction,” which means that a statute of 
limitations is triggered when a plaintiff “knows or has reason to know of the existence of a cause 
of action.” As such, the court explained that it looks beyond the date that a deed to real property 
is recorded, and instead considers all of the surrounding circumstance to determine when 
a plaintiff had reason to know of a property dispute. The court noted that Wyoming’s approach 
is consistent with the Uniform Trust Code (UTC), which defines when a person has knowledge 
of a fact in trust-related disputes. UTC §104, and § 4-10-1-4(a) of the Wyoming Uniform 
Trust Code, provide that: 

 
(a) ... [A] person has knowledge of a fact if 

the person: 

(i) Has actual knowledge of it; 

(ii) Has received a notice or notification of it; or 

(iii) From all the facts and circumstances known to the person at the 

time in question, has reason to know it. 

 
The court further explained that the UTC does not contemplate imputed notice. “It 
requires actual knowledge, receipt of notice, or, like the discovery rule, reason to know 
based on the surrounding circumstances.” The court found that Robert Redland did not 
present sufficient evidence to prove that the Redland children knew, or had reason to know, that 
he had not placed the land in question in trust. As such, the court found that the record contained 
disputed issues of material fact, and held that summary judgment on the statute of limitations 
issue was improper. The court reversed the trial court’s grant of summary judgment in favor of 
Robert Redland and remanded for a trial on this claim. 

 
COMMON LAW OF TRUSTS; PRINCIPLES OF EQUITY (Section 106) 
 
This Section provides that the common law of trusts and principles of equity supplement the 
provisions of the Code except to the extent modified by the Code or another statute of the state. 
The state’s pre-UTC case law on trusts therefore continues to be relevant on many issues. Also 
relevant are compilations of the common law such as the Restatement of Trusts.  

 
In re Trust of Hrnicek, 792 N.W.2d 143 (Neb. 2010) 

 
Leo Hrnicek and his wife had six children. Leo loaned one of his daughters, Brietzke, and her 
husband $85,000 with an interest rate of 7%. The loan was to be repaid over 15 years beginning 
on April 1, 1995, and ending in March 1, 2010. Leo died on November 2, 1997 and gave all of 
his property, including the note, to a trust. After contentious family litigation, the court 
approved a settlement that provided that: (1) Brietzke and her co-trustee would resign as trustees 
of  the  trust  and  be  replaced  by  First  National  Bank  North  Platte  (FNBNP);  (2)  Brietzke 
acknowledged her debt to the trust; and (3) Brietzke agreed to repay the debt in full pursuant to 
the terms of the note. 
 
Despite the settlement, Brietzke made no payments under the note, and FNBNP as trustee filed a 
motion asking the court to approve the retention of a trust distribution otherwise owed 
to Brietzke on the grounds that she had not repaid amounts due under the court’s April 23, 
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2003 order approving the settlement. FNBNP also asked the court to find Brietzke in 
contempt of court.  Brietzke objected. 
 
The court found Brietzke in contempt of court and allowed FNBNP to retain sufficient 
funds from any future distributions to fully satisfy the outstanding balance owed the trust. 
Brietzke appealed. 

 
On appeal, the Nebraska Supreme Court affirmed on the grounds that: (1) even though 
the Nebraska Uniform Trust Code did not allow for the retention of funds to satisfy the 
unpaid amounts owed on the loan, the Nebraska probate code did allow for retention of 
funds and codified the common law remedy; (2) the Nebraska Uniform Trust Code 
provides that the common law of trusts and principles of equity supplement the Nebraska 
Uniform Trust Code except to the extent modified by the trust code or other Nebraska 
statutes; (3) the retention remedy of the Probate Code is equally applicable to trusts and 
retention of the trust funds was appropriate; and (4) Brietzke’s acknowledgement of the debt 
in the 2003 settlement precluded her asserting a statute of limitations defense, because the 
court’s order and the court’s exercise of its contempt powers were not subject to any statute of 
limitations. 
 
CHOICE OF LAW (SECTION 107) 
 
To determine which state’s law governs the trust, this Section looks first to whether the trust 
contains a choice of law provision. Absent a valid choice of law provision, the jurisdiction with 
the most significant relationship to the matter at issue will control. The Hudson case involves the 
determination of which state’s law governs the administration of the trust, particularly the 
removal of the trustee. Hudson could also be classified un Section 108, which deals with the 
designation of and transfer of a trust’s principal place of administration.   
 
Hudson v. UMB Bank, N.A., 447 S.W.3d 714 (Mo. Ct. App. 2014) 
 
A. B. Hudson died in Kansas in 2008 shortly after executing his will.  Under his will, he 
established separate charitable remainder trusts for each of his grandchildren and funded each 
with $1.5 million.  He named UMB Bank, N.A. “with an office and place of business in Topeka, 
Kansas” as trustee and granted the trustee the powers under the Kansas Uniform Trustees’ 
Powers Act (which had been repealed and replaced by the UTC at the time).  His will was 
probated in Kansas and the trusts were initially managed in Kansas.  Eventually for the 
convenience of the beneficiaries, the trustee assigned managers in Colorado to handle the trusts.  
The trust account statements send to the beneficiaries listed the trustee’s address in Missouri. 
The grandchildren asked the trustee to resign because the trustee refused to adopt their 
investment requests, and the trustee refused.  The grandchildren then petitioned the court in 
Missouri, naming the charitable remainder beneficiary as an additional plaintiff, seeking to 
modify the trusts under the UTC provision allowing modification of noncharitable trusts on 
consent of the beneficiaries if not inconsistent with trust material purposes (the codification of 
the common law Claflin doctrine).  The modification would grant the beneficiaries the power to 
remove and replace trustees without cause. The beneficiaries also sought removal and 
replacement of the trustee and denial of the trustee’s attorneys’ fees. The trial court granted 
summary judgment for the trustee under Kansas law on all counts and the grandchildren 
appealed.  
 
On appeal, the Missouri Court of Appeals affirmed on the grounds that: The trial court erred by 
applying the UTC’s “most significant relationship to the matter” test in determining that Kansas 
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law applied to administrative matters for the trust.  While the NCCUSL version of the UTC does 
not define “principal place of administration”, Missouri’s version of the UTC does, making it 
unnecessary and inappropriate to resort to the “significant relationship test”. The Missouri 
definition only applies where the settlor has not designated a pace of administration.  By naming 
the trustee with reference to its location in Kansas, and by referencing the Kansas Trustee 
Powers Act (even though then repealed), the settlor unambiguously expressed his intent that the 
trusts be administered under Kansas law. The settlor’s designation of controlling law must be 
respected where, as is the case here, all or any part of the administration occurs in Kansas.  Here 
the trusts were formed and funded in Kansas, were initially managed in Kansas, and continue to 
be managed in part in Kansas.  Therefore, the trial court correctly applied Kansas law albeit for 
the wrong reasons. But for the settlor’s controlling designation of Kansas law, the trusts would 
be “principally administered” in Missouri.  Kansas law therefore controls administrative matters 
including the removal of trustees. The Kansas UTC does not allow removal of a trustee based on 
the unanimous consent of all beneficiaries.  The Kansas UTC requires a “substantial change of 
circumstances” to remove a trustee, which the beneficiaries admit they have not alleged and 
cannot establish.  The trial court therefore correctly granted judgment for the trustee albeit for the 
wrong reasons (the trial court held that the beneficiaries were attempting to indirectly modify the 
trust and had failed to meet the standards for modification). The beneficiaries cannot modify the 
trusts under the UTC provision allowing modification of noncharitable trusts on consent of the 
beneficiaries, because that provision of the Kansas UTC is limited to noncharitable trusts.  Under 
the Kansas UTC, a charitable trust includes a trust, or a portion of a trust, created for charitable 
purposes.  Here, the charitable remainder trusts are not “noncharitable trusts” under the UTC and 
Kansas case law because of the charitable remainder interests. 
 
NON-JUDICIAL SETTLEMENT AGREEMENTS (Section 111) 
 
This Section provides that all persons whose consent would be required to achieve a binding 
settlement agreement in a court action regarding a trust issue can enter into a settlement 
agreement without approval of a court. To be valid, a non-judicial settlement agreement cannot 
violate a material purpose of the trust and must include only terms and conditions that could 
properly be approved by a court under applicable law. 
 
Testamentary Trust of Conti, 2014 Phila. Ct. Com. Pl. LEXIS 289 (Pa. C.P. Sept. 17, 2014) 
 
Under his will, John Conti established a trust for the benefit of his issue to last until the 
perpetuities termination date, with a single corporate trustee and no provisions for the change of 
trustees.  Through mergers, Wells Fargo Bank became the trustee of the trustee. The trustee 
petitioned to settle its accountings.  Certain beneficiaries petitioned the court to approve a UTC 
nonjudicial settlement agreement that modified the trust to grant the income beneficiaries the 
right to remove and replace the corporate trustee without cause, and for the corporate trustee to 
resign without court permission.  The trustee filed a petition to approve its resignation and the 
appointment of the successor corporate trustee selected by all of the qualified beneficiaries.  The 
beneficiaries objected to the trustee’s attorneys’ fees and termination fee. The parties settled, the 
beneficiaries waived objections, and the trustee waived its termination fee and capped its 
attorneys’ fees. Both the beneficiaries’ petition for approval of the nonjudicial settlement 
agreement and the trustee’s petition for resignation were presented to the court for adjudication 
without opposition. The court approved the trustee’s petition for resignation and approval of the 
successor selected by all of the qualified beneficiaries as being completely consistent with the 
judicial change of trustee provisions of the UTC.  
 
The court refused to approve the UTC nonjudicial settlement agreement modifying the trust on 



 

 12 

the grounds that:  (1) the Pennsylvania UTC permits nonjudicial settlement agreements including 
for appointment of a trustee and the modification and termination of trusts; (2) the purpose of 
this section of the UTC is to resolve matters by nonjudicial means, and therefore court approval 
of the agreement would be superfluous; (3) approving the agreement would force the court to 
diverge from the other UTC provisions that set forth its role in connection with trustee 
succession; (4) seeking court approval of the agreement would thwart the intent of nonjudicial 
settlement agreements and created a conflict for the court because in approving an agreement it 
is still bound by the other provisions of the UTC; (5) where the settlor does not provide for the 
change of trustees, the court is bound by the default provisions of the UTC including the 
provisions that only allow trustee resignation without court approval where the trust instrument 
provides for the succession of trustees (which was not the case here); (6) approving the 
agreement would eviscerate this limitation of the UTC, which appears to preserve the settlor’s 
intent that a corporate trustee be involved with trust decisions rather than abdicating that 
supervisory role to the beneficiaries alone; (7) the agreement terms allowing the beneficiaries to 
remove a trustee without cause conflicts with the court’s role under the UTC in determining 
whether the conditions are met for removal of a trustee under the UTC (as recently addressed in 
In re McKinney, 67 A.3d 824 (Pa. Super. Ct. 2013)) [discussed under Section 706]; (8) there is 
no precedent explaining the interplay between the nonjudicial settlement agreement section of 
the UTC and the judicial removal of trustee section; (9) McKinney reaffirms the role of the court 
in reviewing petitions to remove trustees; and (10) by its terms, court approval is unnecessary for 
a nonjudicial settlement agreement, and in light of the clear requirements of the UTC for when a 
court may remove a trustee the court will not bestow a superfluous imprimatur on the nonjudicial 
settlement agreement. 
 
In re Frank, 910 N.E.2d 523 (Ohio Ct. App. 2009) 

 
The trustee of a testamentary trust was ordered by the probate court to post a bond in double the 
amount of the value of trust assets, as the governing instrument failed to waive the bond 
requirement. The trustee moved to reduce the bond as the bond cost would almost deplete the 
trust’s income. The probate court denied the trustee’s motion. The trustee then filed a motion to 
approve a non-judicial settlement agreement between the trustee and the trust beneficiaries 
to insert a provision in the governing instrument that waived the bond requirement. The 
probate court denied the motion and the trustee then appealed. 
 
The decision of the trial court was reversed and the non-judicial settlement agreement 
was approved. Due to the amendment of the trust’s provisions, the mandatory bonding 
requirement no  longer  applied  and  the  trustee  did  not  have  to  post  a  bond  unless  the  
probate  court subsequently found that the interests of the trust required it. R.C. § 
5801.10(c)(4) (UTC § 111) authorizes the trustee and trust beneficiaries to enter into an 
agreement with respect to any matter concerning the construction of, administration of, or 
distributions under a trust instrument, which includes modifying the trust agreement, so long 
as the modification is not inconsistent with any dominant purpose or objective of the trust. But 
R.C. § 5801.10(J) preserves the jurisdiction of the probate court so that an agreement under § 
5801.10(c)(4) (UTC § 111) cannot divest the court of its jurisdiction. However, the probate 
court was enjoined to construe the non-judicial settlement agreement liberally to favor its 
validity and enforcement as required by the statute. 
 

ARTICLE 2 
JUDICIAL PROCEEDINGS 

 
This Article governs the role of the court in administration of trusts. A court has 
jurisdiction over the trustee and the beneficiaries of a trust that has its principal place of 
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administration in the state. As this Article was intended to comply with the rules of each 
jurisdiction prior to passing the UTC, the provisions as enacted differ significantly between 
jurisdictions. Most cases arise under UTC Sections 201 and 202 regarding a court’s jurisdiction 
over trust mat 
ters. 
 
 
JURISDICTION OF COURTS (Section 201, 202) 

 
Section 201, among other things, allows a court to hear petitions for instructions and actions to 
declare rights. Estate of Alexis and Spencer are examples of cases under Section 201. Section 
202 fixes the trust’s principal place of administration as where disputes concerning the trust are 
to be litigated. By accepting the trusteeship, the trustee submits to the jurisdiction of the courts 
of that state, and the beneficiaries are subject to that court’s jurisdiction with respect to 
their interests in the trust. Fellows demonstrates the refusal of the New Hampshire courts to 
assume jurisdiction over a Florida trust, though trust real estate had been located in that 
jurisdiction. O’Donnell deals with the authority of a probate court to determine the extent to 
which trust property constitutes marital property for purposes of a division upon divorce. 

 
Acree v. Acree, 2012 Tenn. App. LEXIS 808, 2012 WL 5873578 (Tenn. Ct. App. Nov. 20, 
2012) 

 
In the initial 2006 action that led to this appeal, Don Acree filed a petition seeking the 
appointment of a conservator for his father, Dr. Maurice M. Acree, Jr. Dr. Acree’s other 
son, William Acree, was made a party to that proceeding. On June 30, 2011, five years 
after a conservator was appointed, William Acree filed a document entitled “Complaint” in the 
ongoing action. The “Complained” named Dr. Acree’s wife, Nancy, her attorney, and the co-
conservators of Dr. Acree’s property and trusts, as defendants. The document alleged that the 
acting trustees were improper based on the trust documents, that the trustees, successor trustees, 
and remainder beneficiaries did not receive proper due process, and that the court lacked 
jurisdiction over the trusts. The “Complaint” further alleged that the prior court orders were 
void for lack of personal and subject matter jurisdiction. 

 
The Court found that §§35-15-201—203 of the Tennessee Trust Code gave it authority over the 
trusts, and that Tenn. Code Ann. §35-15-704 allowed the Court to appoint a trustee. The Court 
found that Dr. Acree was trustee of the trusts at the time the conservatorship was instituted, and 
that the court had jurisdiction over him and his property. The Court also found that 
William Acree was a party to the conservatorship proceedings and had notice of all prior 
proceedings, and that he could not raise the question of due process on behalf of another. The 
Court denied William’s motion. The Trial Court determined that a complaint could not lie in 
that action, and treated it as a Rule 60 Motion and denied William Acree any relief. William 
Acree appealed to the Tennessee Court of Appeals, 

 
In dismissing William’s claims that the district lacked jurisdiction to hear a case regarding 

a trust, the court of appeals explained this argument ignored §35-15-202 of the Tennessee 

Uniform Trust Code (TUTC), which provides that trustees who accept the trusteeship of a 

trust with its principal place of administration in Tennessee submit to the personal jurisdiction 

of the Tennessee Courts, as do any beneficiaries who accept a distribution from the trust. 

Additionally, §35-15-203 of the TUTC states that the chancery court, which has probate 

jurisdiction, has subject matter jurisdiction over trusts. The statute also explains, in §35-15-

201, that the court has the power to intervene in administration of a trust if its 
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jurisdiction is invoked by any interested person. Relying on these provisions of the TUTC, 

the court of appeals held that the trial court had both personal and subject matter jurisdiction 

over the trusts in this case. As such, the trail court’s orders were not void. 

 
In re Estate of Alexis, 744 N.W.2d 514 (Neb. Ct. App. 2008) 

 
The grandson of testators brought a proceeding seeking an interpretation of the will and 
numerous codicils establishing testamentary trusts. The trial court found that the grandson and 
his sister did not succeed to their father’s beneficial interest upon their father’s death, and the 
grandson appealed. 

 
The Court of Appeals first concluded it had jurisdiction to review the beneficiary’s substantive 
claim, noting that Neb. Rev. St. § Section 30–3812 (UTC Section 201) provides that the court 
may intervene in the administration of a trust to the extent its jurisdiction is invoked by 
an interested person or as provided by law. Further, pursuant to Neb. Rev. St. § Section 30–
3812, a judicial proceeding involving a trust may relate to any matter involving the trust’s 
administration, including a request for instructions and an action to declare rights. 

 
The Court of Appeals reversed the trial court order that the grandson and his sister did 
not succeed to their father’s beneficial interest upon their father’s death because the testators’ 
seventh codicil reinstated the grandson’s interest and restated, by reference to the 
testators’ intent, that their grandchildren would succeed to a present interest in the 
distribution of trust income and principal upon the deaths of their respective parents. Therefore, 
the grandson was an interested person. 

 
Cundall v. U.S. Bank, N.A., 882 N.E. 2d 481 (Ohio Ct. App. 2007) 

 
The trust beneficiaries filed an action against the trustee’s estate, another trustee, and out-
of- state beneficiaries for a breach of fiduciary duty, a constructive trust, a declaratory 
judgment, and an accounting. 

 
The court concluded that the courts of Ohio, which was the trust’s principal place of 
administration, had jurisdiction over the out-of-state beneficiaries under both Section 202 and 
under the state’s long-arm statute, and that the application of these statutes comported with due 
process. See a successor case, Cundall v. U.S. Bank, discussed below under UTC Section 1005. 

 
Fellows v. Colburn, 34 A.3d 552 (N.H. 2011) 

 
In 1981, Marvin and Thelma Tennant, residents of Florida, purchased real property in Concord, 
New Hampshire. In 1991, Marvin and Thelma created a Florida trust for the benefit of their four 
children, Barbara, Robin, Richard, and Ronald, called the Tennant Family Trust and 
named themselves as trustees. Marvin and Thelma conveyed the Concord property to the trust in 
1994. In 1996, the New Hampshire Division of Public Health Services issued an order of 
abatement ordering Marvin and Thelma, as trustees, to abate lead paint contamination on 
the Concord property. Marvin and Thelma did not resolve the lead paint issue. When they sold 
the property in 2000, they did not warn the purchasers that a lead paint problem existed. 

 
Thelma died in 2004 and Marvin resigned as trustee. Richard and Robin became successor 
trustees. In 2006, the trustees made a final terminating distribution of trust assets to themselves 
and their siblings as trust beneficiaries. In 2009, the purchasers of the Concord property sued 
the successor trustees and the trust beneficiaries in the Merrimack Superior Court for violation 
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of federal law with respect to the failure of the initial trustees to abate the lead paint 
contamination. The successor trustees and beneficiaries filed a motion to dismiss, arguing that 
the court lacked personal jurisdiction over them since none of them were New 
Hampshire residents. The trial court held that it had jurisdiction over the successor trustees 
and beneficiaries and the successor trustees and beneficiaries then appealed. 

 
On appeal, the New Hampshire Supreme Court reversed the trial court and held that 
New Hampshire did not have personal jurisdiction over the successor trustees or the 
beneficiaries on the grounds that: (1) Robin and Richard accepted the appointment as 
successor trustees over four years after the Concord property was sold, and there was no 
showing that they had any knowledge of the abatement order or the lead paint problem or had 
any other involvement with the Concord property; (2) the acts of the successor trustees did 
not evidence any deliberate contacts with New Hampshire required for personal 
jurisdiction; (3) the mere receipt of the proceeds of the trust property by the beneficiaries, 
over six years after the sale of the property, did not establish sufficient contacts for personal 
jurisdiction; (4) the fact that a person became a successor trustee of a trust is not sufficient to 
show a prima facie case of purposeful availment of New Hampshire’s laws; (5) under N.H. Rev. 
Stat. § 564–B:2–202, if the principal place of trust administration is New Hampshire, the 
trustees and beneficiaries accept personal jurisdiction by the New Hampshire courts; (6) as a 
Florida trust, there was no showing that New Hampshire was the principal place of trust 
administration; and (7) therefore the court did not have personal jurisdiction over the successor 
trustees or beneficiaries. 
 
In re Irrevocable Jack W. Kunkler Trust A, 246 P.3d 1184 (Utah 2011) 

 
The Irrevocable Jack W. Kunkler Trust A (“Trust”) was created in June 1983 and 
required investment in “raw, undeveloped ground” in Salt Lake County, Utah, as well as 
decennial land sales. The Trust provided for two trustee positions – the Class I Trustee, who 
was responsible for managing and investing Trust funds, and the Class II Trustee, the duties of 
which depended upon who occupied the position. KeyBank (originally the Commercial 
Security Bank of Utah) served as Class I Trustee; William B. Wray, Jr. acted as Class II 
Trustee and had complete discretion over the land selection for the decennial sales. Wray 
resigned and was eventually replaced by William Kunkler (appellant). 

 
In March 2007, KeyBank (appellee) filed a petition to modify the Trust, primarily seeking 
to expand the scope of the Trust’s permissible land purchases. Kunkler objected to the motion 
and filed a petition to remove KeyBank as trustee. A year later in February 2008, KeyBank 
filed a motion to resign as Class I Trustee and to appoint a successor trustee, as well as presented 
its fee request, to which Kunkler vehemently opposed. On February 28, 2008, Kunkler requested 
a jury trial on the issue of trustee fees, which the district court ruled was filed untimely. 
The court proceeded to hold an evidentiary hearing and awarded KeyBank a fee equal to six 
percent of the value of the land sales and over $300,000 in attorney fees. Kunkler timely 
appealed. 

 
Upon appeal, the Supreme Court of Utah examined the plain language of Utah Code Section 75- 
7-201 and found that in order for the court to have jurisdiction over any aspect of a 
trust’s administration, an interested party must first invoke the court’s jurisdiction by 
pleading. The lower court erred in finding that the issue of trustee fees arose prior to 
KeyBank’s February 2008 motion to resign. KeyBank’s earlier pleadings never raised the 
subject of its fees, thus the appellee never explicitly invoked the court’s jurisdiction. Because 
KeyBank’s February 2008 action improperly injected a new issue into the proceeding via a 
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motion (rather than properly by a petition), the supreme court vacated the district court’s 
order and recognized that Kunkler’s jury demand was in fact timely and remanded the 
proceedings. 
 
Revocable Living Trust of Mandel v. Lake Erie Utilities Co., 2012 Ohio App. LEXIS 4928, 
2012 WL 6061326 (Ohio Ct. App. Dec. 6, 2012) 
 
Appellant trustee sought a declaratory judgment in the Probate Court of Cuyahoga 
County, construing an assessment agreement, and damages for slander of title and an 
injunction to remove liens creating a cloud on the title to real property held by the trust. The 
trustee contested the sale of the trust property. The appellees, a homeowners’ association and 
a utility moved to dismiss the trustee’s claim, for lack of subject matter jurisdiction and for 
failure to state a claim upon which relief can be granted. The trial court granted the motion to 
dismiss, and the Cuyahoga Probate Court dismissed the case. The trustee appealed, claiming that 
he had standing to bring the contract dispute, that the Cuyahoga County Probate Court had 
jurisdiction to hear it, and that Cuyahoga County was the proper venue. 

 
The Ohio Court of Appeals held that the trustee had standing to seek a declaratory 
judgment because he had standing as a present interest beneficiary of the trust. The court also 
held that the Probate Court had jurisdiction, noting that “a reading of the broad jurisdictional 
provisions for the probate courts of Ohio relating to matters involving trusts demonstrates that 
the contract at issue was a matter involving claims against property of an inter vivos trust, which 
are allowed to be heard by a probate court. The contract in question directly affected trust 
property and the validity of the liens levied against it. Those liens created a cloud on the title, 
which the trustee was attempting to extinguish. 

 
The court explained that “cases holding that the jurisdiction of the probate court is limited 
to ‘matters involved in the enhancement or depletion of the estate and distribution of that estate 
to the proper heirs’ were decided before Ohio adopted the Uniform Trust Code and added 
the broad jurisdictional grant to the probate court, found in R.C. 2101.24(B)(1)(b). When 
codifying this “broad jurisdictional grant,” Ohio adopted the provisions outlined in section 
203(b) of the Uniform Trust Code. The court explained that once a probate court’s jurisdiction 
over a declaratory judgment action is established, the court may exercise jurisdiction over the 
remainder of the trustee’s claims because the probate court also had plenary power to 
fully dispose of any matter properly before the court, unless the power was expressly 
otherwise limited or denied by statute. 

 
Thus, because the appellees made claims against trust property, the case was not so 
removed from trust governance to bar jurisdiction under R.C. 2101.24(B)(1)(b), and this 
provided jurisdiction over the trustee’s other claims. The court of appeals reversed the trial  
court’s holding that probate court did not have jurisdiction to grant the requested declaratory 
judgment. 
 
In re O’Donnell, 2013 Ariz. App. Unpub. LEXIS 235, 2013 WL 709650 (Ariz. Ct. App. Feb. 
26, 2013) 

 
The day before his second marriage, to Katie O’Donnell, (“Appellee”) and shortly thereafter, 
Frank O’Donnell established 12 irrevocable trusts naming his sister, an Arizona attorney, 
as Trustee of all the trusts. Although the trust documents contained a choice of law provision 
that specified Missouri law would govern the interpretation, construction, and administration 
of the trusts, Trustee was an Arizona resident and administered the trusts in Arizona. 
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Frank never disclosed to Katie the relevant terms of the trusts, and Katie had complete trust in 
Frank that he was managing “their money” in her best interests. Therefore, Katie never read 
the trust documents or any of the documents Frank asked her to sign, including a number of 
waivers of marital rights. 

 
In February 2008, Frank and Katie separated. On March 5, 2008, Katie filed a Petition 
for Dissolution of Marriage in Missouri. In her dissolution petition, Katie alleged that Frank 
had transferred marital assets into the trusts in breach of his fiduciary duties and in fraud of 
Katie’s marital rights. The Missouri court explained that since “Arizona is the principal place of 
administration of the trust[s]” under Missouri law, the Arizona court had the “exclusive 
authority” to determine the trust-related issues, including “the authority to declare whether 
[Katie had] any interest in the trust[s] and to interpret the terms of the trust[s] pertaining to any 
such interest.” On November 2, 2010, the probate court, in denying a motion to dismiss filed by 
Frank, reiterated that it had subject matter jurisdiction to determine “whether a person has any 
beneficial interest in trusts administered by a trustee located in Arizona.” On November 
17, 2010, the Missouri court affirmed that the Arizona probate court should decide whether the 
trust assets were “marital in nature under Missouri law.” 

 
The principal issue before the Arizona probate court was whether Katie had a marital interest in 
the trust assets. The probate court reiterated its prior ruling that it had jurisdiction for 
“proceedings involving a trust” under Arizona Revised Statutes (“A.R.S.”) §§ 14–10202 
and 14–10203, and found Katie had a marital interest in the assets held in the trusts based on 
several alternative theories. 

 
On appeal, the Trustee first argued that the probate court did not have subject matter jurisdiction 
to decide whether Katie had a marital property interest in the trust assets because it did not have 
subject matter jurisdiction over Frank and Katie’s marriage. In disagreeing with this argument, 
the Arizona Court of Appeals explained that under the Uniform Trust Code, adopted by 
both Missouri and Arizona, the court in the trust’s principal place of administration has 
jurisdiction over the trustee and the beneficiaries as to trust administration matters. Mo. Ann. 
Stat. § 456.2–202; A.R.S. § 14–10202. Because the Trustee in this case was an Arizona 
resident and administered the trusts in Arizona, making Arizona the trusts’ principal place of 
administration under Missouri law, the probate court had jurisdiction to determine trust-
related issues, including whether Katie had any interest in the trust assets arising out of her 
marriage to Frank. Mo. Ann. Stat. § 456.1–103(17); A.R.S. § 14–10203(A). Further, the court of 
appeals found that the Arizona probate court was correct in applying Missouri law, because 
the trust instruments specifically provided that Missouri law governed their administration. 
Thus, the court concluded that by determining whether Katie had a marital interest in the trust 
assets, the Arizona probate court “did not overstep the jurisdictional boundaries and engage in a 
division of marital assets, a power reserved exclusively to the Missouri court.” As such, the 
Arizona Court of Appeals concluded that the Arizona probate court had jurisdiction to 
determine whether Katie had a marital property interest in the assets of the trusts 
administered in Arizona, and affirmed the probate court’s ruling. 
 
In re Spencer, 417 S.W.3d 364 (Mo. Ct. App. 2013) 
 
Husband and wife, James and Mary, create coordinated estate plans to benefit the surviving 
spouse and then the children.  At the death of the surviving spouse the business assets are to be 
distributed to daughter, Betty, and all other assets are to be divided equally among the other four 
children, Patricia, Kathleen, Joan and John.  As part of their estate plan, Mary and James 
specifically title certain assets in each other’s name, and as a result, James owns most of the 
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business assets, and Mary owns the non-business assets.  Mary dies, and James executes a third 
amendment to his revocable trust, with Betty as trustee, which among other things apportions his 
expenses 20/80 between his assets and the trust created by Mary, and provides that his revocable 
trust is now irrevocable.  Four days after the third amendment is executed, John files a petition to 
appoint a guardian for James, and later John also files a motion to declare the third amendment 
invalid.  Betty, as trustee, files a motion to dismiss the action against the trust amendment for 
lack of standing.  The probate court granted Betty’s motion to dismiss finding that John lacked 
legal standing to file a motion against James’s trust.  
 
The Court of Appeals reverses the probate court’s decision regarding standing.  First, finding that 
John’s motion to declare the third amendment invalid was actually a petition for declaratory 
judgment and “any person interested in the administration of a trust may file a petition for 
declaratory judgment seeking a declaration of rights or legal relations to determine questions 
arising in the administration of the trust.”  Further under Missouri Uniform Trust Code (MUTC), 
“the court may intervene in that administration of a trust to the extent its jurisdiction is invoked 
by an interested person or as provided by law . . . including a request for instructions and an 
action to declare rights.”  The MUTC defines an interested person as “including beneficiaries 
and any other person have a property right in or claim against a trust estate which may be 
affected by a judicial proceeding.” Standing to oversee a trustee’s actions is based on the “strong 
policy considerations of ensuring that someone has the power to enforce the trustee’s fiduciary 
duties.” Although John is not the current primary beneficiary of the trust, he is an interested 
person because he is a contingent future beneficiary and therefore he has standing to bring a 
declaratory judgment action regarding the trustee’s performance of her duties. 
 
VENUE (Section 204) 
 
Section 204 is an optional provision which in most cases locates venue in the county of the 
trust’s principal place of administration. The UTC does not provide for registration of trusts but 
Missouri, in enacting the UTC, elected to carry forward its prior provisions on trust registration. 
Kanatzer deals with the Missouri venue provision. The case is relevant outside Missouri because 
in Missouri the place where a trust may be registered is usually the county of the trust’s principal 
place of administration. 
 
State ex rel. Bank of Am. N.A. v. Kanatzar, 413 S.W.3d 22 (Mo. Ct. App. 2013)  
 
Trustees and trust beneficiaries (collectively “Petitioners”) petitioned for a writ of prohibition 
and/or mandamus, asserting venue in an underlying trust action in Jackson County was 
improper, and asking for an order prohibiting the respondent-judge (“Respondent”) from 
proceeding further with the action. The issue in this case was which venue statute applied to the 
action. In support of their respective arguments, the Petitioners argued that the specific venue 
statute under § 45.2-204 of the Missouri Uniform Trust Code (MUTC) should control, while the 
Respondent relied on Missouri’s general venue statute, § 508.010 of the Missouri 
Revised Statutes. 
 
In determining which venue statute to apply, the court of appeals explained that § 456.2–204.1 
of the MUTC states in part that “[v]enue for judicial proceedings involving trust administration 
shall be”: 

 
1.  For a trust then registered in this state, in the probate division of the 

 circuit court where the trust is registered; or 

2.  For a trust not then registered in this state, in the probate division 
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of the  circuit court where the trust could properly be registered; or 

3.  For a trust not then registered in this state and which cannot 

properly be registered in this state, in accordance with the rules of civil 

procedure.  

 
Additionally, MUTC § 456.2–204.4 states that “[i]f a court finds that in the interest of justice a 
proceeding or file should be located in another court of this state, the court making the finding 
may transfer the proceeding or file to the other court.” The court emphasized that § 456.2–204 
governs “venue for judicial proceedings involving trust administration.” Additionally, the court 
noted that § 456.2–202.3 contains a non-exclusive list of twenty-one proceedings that constitute 
“judicial proceedings” that “involve trust administration.” The court explained that, while 
“Chapter 508 of the Revised Statutes normally governs venue, . . . a more specific venue statute 
will trump those general provisions.” 

 
The underlying claim in this case was a petition for a declaratory action regarding “Construction 
of Trust.” The court found that the underlying petition fell directly within several of the 
definitions of “judicial proceedings involving trust administration.” As such, the court 
concluded that the MUTC governed the underlying case. 

 
Next the court considered where the trust could be registered. The court explained that MUTC § 
456.2–204.1(2) applied because the trust was not registered but could be registered in Missouri. 
Next the court determined in which county the trust “could properly be registered,” pursuant to 
MUTC § 456.027, governing “Registration of trusts.” According to this provision, the “trustee 
of a trust having its principal place of administration in this state may register the trust in the 
probate division of the circuit court of the county wherein the principal place of administration 
is located” and that the “‘principal place of administration of a trust’ is the trustee’s usual place 
of business where the records pertaining to the trust are kept.” Because the Petitioners 
successfully established that the trust could properly be registered in the probate division of the 
St. Louis City Circuit Court under, pursuant to MUTC § 456.027, the court concluded that St. 
Louis City Circuit Court was where venue “shall” lie pursuant to section 456.2–204.1(2). The 
court further noted that the Respondent failed to provide any evidence indicating that the MUTC 
venue provision could be applied to confer venue in Jackson County. 

 
Thus, the Missouri Court of Appeals concluded that the more specific MUTC venue 
statute trumped Missouri’s general venue statute, that the underlying claim fell squarely 
within the MUTC’s venue provision, and that the Petitioners established that venue was 
proper in the probate division of the Circuit Court of St. Louis City. As such, the court held 
that venue was improper in Jackson County and ordered that the cause be transferred to the 
Circuit Court of St. Louis City. 
 

REPRESENTATION (Article 3) 

 
Article 3 creates a set of rules whereby one person can represent and bind another person in a 
trust context. The representation rules apply both in a judicial and a non-judicial context. These 
rules are probably one of the more important improvements to trust law engendered by the UTC. 
Coupled with Section 111, which authorizes non-judicial settlement agreements, the 
representation rules make the settlement of trust matters outside of court much easier to 
achieve. Other cases in this paper that have grappled with representation issues include Davis 
v. U.S. Bank Nat. Ass’n, Section 706, W.A.K. ex rel. Karo v. Wachovia Bank, N.A., Section 802, 
and Zimmerman v. Zirpolo Trust, Section 813. 
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Brams Trust v. Haydon, 266 S.W.3d 307 (Mo. Ct. App. 2008) 

 
A beneficiary of an irrevocable trust sought to terminate the trust under R.S.Mo. 
§456.590.2. That section is a pre-UTC section that still applies to trusts created before the 
effective date of the Missouri UTC and allows trusts to be terminated upon consent of all adult 
beneficiaries upon a court finding that such termination will benefit the non-consenting 
beneficiaries. The beneficiary would have received all assets of the trust upon attaining age 40 
and held a general power of appointment over trust assets if he died prior to that time. The 
takers in default of the exercise of the beneficiary’s power of appointment were his sister-in-law, 
her descendants, and a charity. All of the contingent beneficiaries of the trust consented to the 
termination except for one of the sister-in-law’s descendants. However, the beneficiary argued 
that the consent of that descendant was not needed, as the beneficiary held a general power 
of appointment. Under R.S.Mo. § 456.3-302 (UTC § 302), the holder of a general power of 
appointment can represent and bind permissible appointees and takers in default. The trustee 
filed a motion arguing that the sister-in-law’s descendant was a necessary party. The trial 
court overruled the motion and terminated the trust; trustees appealed. 

 
The trial court was reversed. R.S.Mo. § 456.3-302 (UTC § 302) clearly allows the holder of a 
general power of appointment to represent and bind permissible appointees and takers in default. 
However, the general provisions governing the UTC representation rules in R.S.Mo. § 
456.3-301.2 (UTC § 301(b)) provide that “…the consent of a person who may represent 
and bind another person under R.S.Mo. §§ 456.3-301-456.3-305 (UTC §§ 301 - 305) is 
binding on the person represented unless the person represented objects to the representation 
before the consent would otherwise have become effective.” Emphasis added. In this case the 
descendant of the sister-in-law objected to the action to which the representative beneficiary 
wanted to bind her prior to the court action terminating the trust. Therefore, the beneficiary’s 
representation of the descendant was not valid and binding. 
 
 
First Charter Bank v. American Children’s Home, 692 S.E.2d 457 (N.C. Ct. App. 2010) 
 
An irrevocable trust was created for a term of 99 years and provided for distributions of trust 
income during its term to ten charitable beneficiaries. However, there were no provisions 
regarding distribution of the trust assets upon its termination at the end of the term. The trustee 
filed a declaratory judgment action to determine distribution of the trust’s assets upon its 
termination. The trustee located a descendant of the residuary beneficiaries of the settlor’s 
estate (being his four deceased children). Three of the children’s probate estates were reopened 
and made parties to the action. A descendant of the fourth child’s estate (an attorney) refused to 
open an estate and be joined. 
 
The trial court (i) held that the fourth child’s estate, not being a party to the action, was virtually 
represented by the other three estates under N.C.G.S. § 36C-3-304, (ii) held that none of 
the residuary beneficiaries had any interest in the trust, and (iii) ordered distribution on the 
trust’s termination to the charitable beneficiaries. The last ruling relied in on the language in 
N.C.G.S. § 36C-4-413, which states that when a charitable trust becomes impossible to achieve, 
“the trust property does not revert to the settlor or the settlor’s successors in interest.” 

 
The Court of Appeals affirmed the trial court decision. The absent estate was virtually 
represented even though descendants of that child were located, because (i) no estate had been 
opened and was therefore “absent;” and (ii) interests of the estates of the other three residuary 
beneficiaries were substantially identical to the interest of unrepresented estate. The trial court’s 
decision was upheld on the basis that the residuary beneficiaries had no reversionary interest in 



 

 21 

the trust under N.C.G.S. § 36C-4-413. Thus, the charitable beneficiaries would receive 
the trust’s remaining assets upon its termination. 
 

ARTICLE 4: CREATION, VALIDITY, MODIFICATION, AND TERMINATION OF 
TRUST 

 
The first sections of this Article govern the creation of valid trusts. Section 405 governs 
the creation and enforcement of charitable trusts. Sections 410 to 417 govern the judicial and 
non- judicial termination and modification of trusts. The sections generating the most cases have 
been Sections 412, 415, and 416. 
 
CREATION OF TRUSTS (Sections 401 and 402) 

 
Section 401 specifies the methods by which a trust may be created, one of which is by transfer 
of property to a trustee. Manning v. Snyder addressed whether assets had been transferred to the 
trustee for purposes of trust creation. Hope Presbyterian Churh and Peters Creek Presbyterian 
Church provide two perspectives on whether property of a seceding congregation was held by 
the congregation in trust for the national denomination. The Nevitt case illustrates that delivery 
of the deed is not necessary for real property to become an asset of a self-declarion of trust. 
Other cases which discuss the elements necessary to create a trust, are: In re Trust of 
Rosenberg, Section 1004 and In re Spector, Article 5. 

 
Hope Presbyterian Church of Rogue River v. Presbyterian Church (U.S.A.), 291 P.3d 
711 (Or. 2012) 

 
A property dispute arose after a local church (Hope Presbyterian) sought to separate from the 
national church (PCUSA). Hope Presbyterian’s property had been transferred to the local church 
by warranty deed and no reference was made to the national church in the deed. However, the 
constitution of the national church indicated that any property used by a local church was held in 
trust for the benefit of the national church. The bylaws and articles of incorporation of the local 
church had been amended prior to the property transfer and stated that it held all its property as 
trustee for the national church. Because the dispute involved religious institutions and 
raised First Amendment concerns, the circuit court did not consider the constitution of the 
national church, or the bylaws and articles of incorporation of the local church, but only 
considered the warrantee deed. As such, the circuit court held that the local church was not 
holding the property in trust for the national church. PCUSA appealed. The court of 
appeals reversed the circuit court, and Hope Presbyterian appealed to the Oregon Supreme 
Court. 

 
The Supreme Court of Oregon affirmed the court of appeal’s reversal, applying the 
“neutral principles” approach described by the United State Supreme Court in Jones v. Wolf, 
443 U.S. 595, 604 (1979). Under this approach, courts may resolve church property disputes 
by examining “the language of the deeds, the terms of the local church charters, the state 
statutes governing the holding of church property, and the provisions in the constitution of the 
general church concerning the ownership and control of church property,” in the context of 
generally applicable neutral principles of law, such as trust law. The court adopted the neutral 
principles approach to deciding church property disputes and explained that, under this 
approach, it was permitted to review a hierarchical church’s constitution and a local church’s 
bylaws, in light of Oregon trust law. Thus, in deciding whether a valid express trust was created 
in favor of PCUSA under the terms of its constitution, and adopted by Hope Presbyterian, 
the court looked to Oregon trust law. 
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The court explained that, while Hope Presbyterian held legal title to the property at issue, “[a] 
trust may be created . . . [b]y a declaration by the owner of property that the owner 
holds identifiable property as trustee.” OR. REV. STAT. § 130.150 (UTC § 402). The 
court further explained that, while the transfer of title is not required to create a trust by 
declaration, the statutory requirements for creating a trust must be satisfied: “(1) the settlor 
must have capacity to create a trust; (2) the settlor must indicate an intention to create the 
trust; (3) the trust must have a definite beneficiary; (4) the trustee must have duties to perform; 
and (5) the same person cannot be the sole trustee and sole beneficiary.” 

 
The court found that Hope Presbyterian’s amended bylaws, articles of incorporation, and 
the actions taken by the congregation, supplied ample evidence of Hope Presbyterian’s 
intent to hold its property in trust for PCUSA. The court noted that although § 130.180 of 
the Oregon Uniform Trust Code does not require that a trust be evidenced by a written 
instrument, it acknowledge that a trust instrument may be required by other statutes, including 
the Statute of Frauds. However, the court found that Hope Presbyterian’s Articles of 
Amendment clearly proclaimed that it held all property in trust for the benefit of PCUSA, 
and was signed by the necessary parties. As such, the requirements of Oregon’s statute of 
frauds, OR. REV. STAT. § 93.020(1), were satisfied. 
 
Next, Hope Presbyterian relied on OR. REV. STAT. § 130.505(1), arguing that even if a trust 
was created, Hope Presbyterian was free to revoke, and had revoked, the trust. OR. REV. 
STAT. § 130.505(1) was adopted from the Uniform Trust Code, and creates a presumption of 
revocability by the settlor. The court dismissed this argument, explaining that OR. REV. 
STAT. § 130.505(1) was adopted after the trust at issue was created, and did not apply 
retroactively to trusts already in existence. As such, Oregon’s common law presumption of 
irrevocability governed the trust, making it irrevocable by Hope Presbyterian. The court 
concluded by noting that, while OR. REV. STAT. § 130.200(1) allows for modification or 
termination of an irrevocable trust with court approval and the consent of the settlor and all 
beneficiaries, the necessary approval was lacking here, as PCUSA, a beneficiary of the trust, did 
not consent to its revocation. Thus, the court held that the intent to create a trust under OR. 
REV. STAT. § 130.155(1) was demonstrated by the language  in  Hope Presbyterian’s  
bylaws, and that under the neutral principles approach to resolving church property 
disputes, Hope Presbyterian held its property in trust for the benefit of PCUSA. 
 
Hull v. Wilcock, 285 P.3d 815 (Utah Ct. App. 2012) 

 
The Utah Court of Appeals explained that, under § 75-7-401(1)(a)-(b) of the Utah UTC, “[i]n 
order for a trust to be created, either property must be transferred to another person as trustee 
during the settlor’s lifetime” or the owner of the property must declare that he is holding 
the identified property as trustee. See In re West, 948 P.2d 351, 353 (Utah 1997) (noting, 
in a decision prior to Utah’s adoption of the Uniform Trust Code, that to create a trust the 
settlor “must have an intent to create a presently enforceable trust, . . . the trust property must be 
clearly specified and set aside, . . . and the essential terms of the trust must be clear enough for 
the court to enforce the equitable duties that are the sine qua non of a trust relationship.” The 
court further explained that once a trust is created, the trustee “may exercise . . . powers 
conferred by the terms of the trust.” Utah Code Ann. § 75-7-813(1). 

 
Manning v. Snyder, 2009 Tenn. App. LEXIS 120, 2009 WL 792821 (Tenn. Ct. App. Mar. 
26, 2009) 
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The decedent created an irrevocable trust and signed a deed conveying certain realty to 
the trustee. The deed was delivered to decedent’s attorney who recorded the deed in the land 
records but retained the recorded deed in his file. Following execution of the trust 
instrument, the decedent used “white-out” to obliterate the name of the original Trustee in the 
trust document and a new trustee’s name was written over the original name. Plaintiff 
challenged the validity of the trust on the grounds that (i) the attempted amendment of trust 
invalidated the entire trust agreement, and (ii) the trust was not validly created as there was 
no “res” in the trust because there was never any delivery of trust property to the trustee as 
the deed to realty was never “delivered” to the trustee as the decedent’s attorney, clearly her 
agent, retained possession of the deed. The trial court found that the trust was valid and 
reformed the trust to name the original Trustee, as the attempt to change the trust was an invalid 
amendment.  Plaintiff then appealed.  

 
The Court of Appeals affirmed, finding the trust was not void. There is no requirement that a res 
be transferred to the trustee contemporaneously with the signing of a trust instrument. 
Comments to UTC § 401 (which informs the application of Tennessee’s version of that section, 
Tenn. Code Ann. § 35-15-401), state that property interests need not be transferred to the trustee 
contemporaneously with the signing of the trust to validly create a trust. While the decedent’s 
attorney was the decedent’s agent, the recordation of the deed created a presumption of delivery 
that was not rebutted by the plaintiff. Additionally, the decedent’s intention to convey title of the 
realty to the trustee was clear and the trustee was under a duty to see that the named beneficiary 
received the trust property after the settlor’s death. 

 
The attempted change in the trustee provisions was ineffective, and those changes did not 
invalidate the whole trust. The lower court properly reformed the trust under Tenn. Code Ann. § 
35-15-415 on the grounds that the settlor was mistaken as to the legal effect of the attempted 
amendment. The fact that the identity of the trustee was in doubt did not affect the validity of 
the trust because the trustee could, and did, accept the trusteeship at a later time under 
Tenn. Code Ann. § 35-15-701. That section provides a nominated trustee does not need to 
accept the trusteeship at the time a trust is created; he or she can accept the appointment in 
an express manner or by implication within a reasonable time of becoming aware of such 
appointment. 
 
Nevitt v. Robotham, 762 S.E.2d 267 (N.C. Ct. App. 2014) 
 
Settlor executed a revocable trust, which stated that it was funded with $10 and Settlor’s personal 
residence described on Schedule A attached to the trust agreement.  The express purpose of the 
trust was Settlor to hold the residence for the benefit of Ms. Burnett for her lifetime, following 
Settlor’s death.  On the same date that Settlor signed the trust agreement Settlor also signed a 
warranty deed transferring the personal residence to himself, as trustee.  Settlor never recorded 
the deed and did not deliver the deed to a third party.  Plaintiff alleged the property was not an 
asset of the trust.  The trial court agreed, holding that because the deed remained in the Settlor’s 
possession and control, the deed “was never delivered, so it was not a legally valid deed.” 

On appeal, the court found that a conveyance by deed is not required where the settlor and 
trustee are the same person.  North Carolina’s version of § 4-401(2) of the UTC (N.C. Gen. Stat. 
§ 36/c-4-401) governs the creation of a trust by declaration (as opposed to creation by transfer).  
The court held that for an inter-vivos trust, where the settlor and trustee are the same, no transfer 
is required, since the Trustee already holds legal title.   

The court also considered whether North Carolina’s addition to its version of UTC § 4-401(2) – 
that a trust created by declaration is valid “unless the transfer of title of such property is 
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otherwise required by law” – required the deed to be recorded.  The court noted that delivery of a 
deed is required if the settlor and trustee are not the same person, but here, the deed was valid.  
Further, the court found that recording is not required to show delivery: the failure to record the 
deed only denies the deed the protections that recordation affords. 

Newman v. Liebig, 810 N.W.2d 408 (Neb. 2011) 

 
In 1979 Adolph Liebig and his wife, Valerie, created the Liebig Trust and transferred 
several parcels of real property to that trust. The Liebig Trust provided for the issuance of 100 
certificates of beneficial interest and provided further that the beneficiaries of the trust were the 
holders of the certificates. The trust provided that it was to last for a term of 25 years from the 
date of creation and that upon the trust’s termination, all trust assets were distributable to 
the then holders of the certificates. Adolph and Valerie had three sons and three daughters. 
Soon after the creation of the trust, the sons, Paul, Greg, Robert, and Valerie owned all the 
certificates. Adolph died in 1980. The three daughters received $7,000 from Valerie around 
this time and they were told it was their inheritance from Adolph. They were then told that 
the real estate would pass to Paul, Greg and Robert under the trust. By the time of Valerie’s 
death in 2006, Paul, Greg and Robert each had 1/3 of the certificates of beneficial 
ownership in the Liebig Trust. Paul had been farming the trust property since 1979 under a 
lease, first from Adolph and then from Valerie. For the entire period that the farm property was 
allegedly subject to the trust, Paul paid for all the farming expenses out of his own pocket and 
pocketed all income from the farming operations. In February 2008, the trustees of the trust 
who were then Paul and his wife, deeded the trust real estate from the trust to the three sons, 
as the trust had terminated by its terms and the three sons were the then holders of the trust 
certificates. The trustees obtained an order from the county court approving the administration of 
the trust and their final accounting. 
 
Soon thereafter, one of the daughters, Marietta, brought an action against all the siblings and 
their spouses asking the court to set aside the 1979 trust and quiet title in all of the real estate 
formerly owned by the trust in equal shares for the six children. As the basis for her claim, 
Marietta alleged that the Liebig trust was void ab-initio and that the trust property was held in a 
resulting trust for the benefit of Adolph’s heirs at law.   The trial court granted the 
Trustees motion to dismiss Marietta’s petition and the grounds that Marietta’s claim was 
barred by the statute of limitations applicable to quiet title actions. Marietta appealed. 
 
The Court of Appeals agreed with Marietta’s contention that the Liebig Trust was invalid. The 
trust was invalid because it did not adequately identify the trust beneficiaries. Prior to 
Nebraska’s enactment, the Nebraska courts had held that for a trust to be validly created, 
the beneficiaries of the trust had to be identified in the trust document, First Nat. Bank v. 
Schroeder 383 N.W. 2d 755 (Neb. 1986). The court held that the enactment of the Nebraska’s 
version of the UTC did not change the court’s holding in Schroeder. The court held that the 
Neb. Rev. Stat. § 30-382(a)(3) (UTC § 401) simply codified the law that was relied upon in the 
Schroeder case. Schroeder, Section 112 of the Restatement, Second, of Trusts, and § 30-
382(a)(3) require a definite beneficiary for a trust to be validly created. The Nebraska court 
held that the beneficiary of the trust must be designated in the trust instrument itself, not 
in an ancillary document such as a schedule or by identifying beneficiaries by reason of the 
ownership of trust certificates. 

 
Under this standard, the Liebig Trust was not validly created because the trust 
beneficiaries could not be determined from the trust instrument itself. The Court of Appeals 
also accepted Marietta’s contention that the Liebig Trust’s failure at its inception produced a 
resulting trust and that the quiet title statute of limitations did not begin to run against the 
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Trustee of the resulting trust until the trustee repudiated the resulting trust. Marietta argued 
that the repudiation of the trust occurred in 2008 when the assets were transferred to the 
three sons pursuant to the provisions of the original trust and not to the six children. The Court 
of Appeals disagreed with that contention. The Court of Appeals found that the trustee’s 
repudiation of the trust occurred when Paul (as a trustee) exerted ownership and control over 
the farm real estate and treated it as his own, which occurred almost from the inception of 
the trust. That action occurred more than 10 years before Marietta filed the action and 
therefore her action was time barred under Nebraska law. 

 
Oliver v. Hines, 965 F. Supp.2d 708 (E.D. Va. 2013) 

 
Plaintiff Jane Williams Oliver was the sole surviving child of Colonel William P. Oliver, 
a decorated Marine Corps officer whose 2008 Amended Trust was at issue in this case. Prior to 
his death in January 2012, Colonel Oliver had lived alone at the Fairfax, a retirement community 
for retired military officers in Fort Belvoir Virginia, since 2000. Colonel Oliver was a widower 
and father of three children, two of whom predeceased him. At the time of his death, Plaintiff 
Jane Oliver was Colonel Oliver’s sole surviving child. While living at the Fairfax, Colonel 
Oliver met and developed a romantic relationship with Ms. Hines, one of the defendants in this 
case. From 2003 until the time of his death, Col. Oliver also developed a close relationship with 
Ms. Hines’ adult daughter, Mrs. Lethgo, who visited her mother at the Fairfax several times a 
year. 

 
The record reveals that the Col. Oliver repeatedly beseeched his daughter, Plaintiff Jane Oliver, 
to visit him at the Fairfax, throughout the twelve years that he resided there. In his emails 
to Plaintiff, Col. Oliver explicitly stated, and frequently repeated, that if Plaintiff did not visit 
him regularly at the Fairfax, he would not provide for her in his trust or will. Despite his 
requests, Plaintiff visited Col. Oliver only five times in twelve years. In 2005, Col. Oliver 
executed an Amendment to his trust, making Ms. Hines the primary beneficiary for life, and 
Mrs. Lethgo one of the remainder beneficiaries of the trust. In 2008, Col. Oliver amended the 
trust again. Under the 2008 amendment, Ms. Hines remained the sole lifetime beneficiary of 
the trust, but Mrs. Lethgo, rather than the Plaintiff, was made the primary trust beneficiary 
upon Mrs. Hines’s death. 

 
In August 2012, after her father’s death, the Plaintiff filed this action. Plaintiff contended that 
her father intended to amend his trust once again, to make her the primary residual beneficiary, 
following her visit to the Fairfax in May, 2009. In a June 2009 email to Plaintiff, Col. 
Oliver indicated that he intended to change the trust to benefit plaintiff. However, the record 
reflects that he never made that change, largely due to the fact that plaintiff declined to 
come to the Fairfax monthly, as Colonel Oliver requested. Although Colonel Oliver 
suggested that he was going to change the 2008 Amended Trust to delete the substantial grants 
to Mrs. Lethgo and to benefit plaintiff, he also made clear that such a change was contingent 
upon regular visits from plaintiff, which she failed to make. Accordingly, the court found 
no evidence that Colonel Oliver ever intended to change the 2008 Amended Trust. 

 
Both parties agreed that § 64.2-720(A) of the Virginia Uniform Trust Code provided the relevant 
requirements for the creation of a trust. Those requirements are: 

 
1. the settlor must have the capacity to form a trust; 
2. the settlor must indicate his intention to create a trust; 
3. the trust must have a definite beneficiary; 
4. the trustee must have duties to perform; and 
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5.  the same person must not be the sole trustee and the sole beneficiary. 
 
The court found that four of these elements were undisputed. There was no dispute that 
(i) Colonel Oliver had the capacity to form a trust, (ii) that the trust had definite beneficiaries, 
(iii) that the trustee had duties to perform, and (iv) that the same person was not the sole trustee 
and the sole beneficiary. The remaining element requiring that Colonel Oliver have the 
intention to create a trust was disputed. However, Plaintiff did not dispute that Col. Oliver 
intended to create an Amended Trust when he executed the 2008 Amendment, but instead 
argued that Colonel Oliver did not intend to execute the particular terms of the 2008 
Amendment. 

 
The court found that the factual record revealed that Colonel Oliver did, in fact, intend to create 
and execute a trust on July 23, 2008, and that the 2008 Amended Trusts embodied the trust that 
he intended to create. The court found Plaintiff’s contention that the 2008 Amended Trust did 
not accurately reflect Colonel Oliver’s intent wholly unpersuasive. Additionally, the court found 
no evidence that Col. Oliver took any steps to alter the 2008 Amended Trust. Accordingly, the 
court refused to invalidate the 2008 Amended Trust. 
 
Peters Creek United Presbyterian Church v. Washington Presbytery, 90 A.3d 95 (Pa. 
Commw. Ct. 2014) 
 
Peters Creek United Presbyterian Church (“Church”) seceded from the Presbyterian Church 
(U.S.A) (“PCUSA”).  The Church contended that it owned all of its Church Property.  The 
PCUSA contended that the Church’s Property was held in trust for the benefit of the PCUSA and 
that it owned that property.  In 2001 the Church had amended its By-laws, which, in part, 
specifically incorporated the mandatory provisions of the PCUSA Book of Order.  The Book of 
Order provided, in part, that any property held by or for a church was held in trust for the use and 
benefit of the PCUSA.  Trial court held that the Church’s Property was not held in trust and the 
PCUSA appealed.   

The Appellate court overturned the trial court’s ruling and held that the Church’s property was 
held by it in trust for the PCUSA.  The Church had argued that the Church had never evidenced 
an intent to place the assets in trust in a written trust instrument as required by Pennsylvania law.  
The Church first argued that the enactment of Pennsylvania’s version of the UTC (“PAUTA”) 
had changed the law of that state and that the PAUTA, § 7732 (UTC § 402) required a written 
trust document, in contravention of prior Pennsylvania law.  First the court noted that PAUTA 
specifically had provided that the common law of trusts of Pennsylvania was not affected by its 
enactment unless the PAUTA specifically provided otherwise, PAUTA § 7706 (UTC § 106).   
Furthermore, PAUTA, § 7731 (UTC § 401) allows a written self-declaration of trust.  PAUTA 
provides under § 7732 (UTC § 402), that a trust is created if: the settlor has capacity; settlor 
signs a writing indicating an intention to create the trust which contains trust provisions; the trust 
has a definite beneficiary or is a charitable trust; and the trustee has duties to perform. All of 
these elements were present: the Church as Settlor had signed (by its President and Secretary); a 
written document (the 2001 By-laws); which showed an intent to create a trust and its terms 
(incorporation of terms of the Book of Order that declared the trust and set out is terms); and it 
was a charitable trust.  The Church property belonged to the PCUSA.  

CHARITABLE TRUSTS (Section 405, 413) 

Section 405 provides that the settlor of a charitable trust may maintain a proceeding to enforce 
the trust. The comment to Section 405(c) notes that the grant of standing to the settlor does not 
prevent enforcement of the trust by the attorney general or persons with a special interest. Two 
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recent cases, with different outcomes, involved trusts in a religious context, Fundamentalist 
Church of Jesus Christ of Latter-Day Saints and Convention of Protestant Episcopal Church 
in Dioceses of Tennessee (discussed under Article 5). Another case, Hicks v. Dowd, did not 
involve an express trust, but rather a conservation easement to which charitable trust 
principles were applied. The specific issue in that case was whether a local resident had 
standing to overturn a government board’s decision to terminate the conservation easement. 
The surprising result is that qualified beneficiaries are considered persons with a special interest 
to enforce charitable trusts. 

See Section 102 for cases holding that the UTC, and Section 405 in particular, does not apply to 
charitable corporations, meaning that the donors to a college in one case, and donors to 
charitable foundations in two other cases, lacked standing to enforce the terms of their donations. 

Estate of Castagnero v. BNY Mellon, 2013 Pa. Dist. & Cnty. Dec. LEXIS 108 (Mar. 14, 
2013) 

Under her will and revocable trust, after making certain outright gifts, Christine 
Castagnaro created separate trusts for three beneficiaries. The trusts provided for net income 
and discretionary principal to the beneficiaries, and for the distribution of the remaining 
assets at their deaths to three charities. The trust contained a spendthrift clause. 

The individual beneficiaries sued to compel the termination of the trusts under the Pennsylvania 
UTC codification of the Claflin doctrine (20 Pa. C.S. 7740.1), which permits the termination of 
a noncharitable trust by consent of all beneficiaries even if the termination is inconsistent with a 
material trust purpose. Based on actuarial calculations, the beneficiaries proposed to distribute 
approximately 1/3 of the trust assets to the private beneficiaries and 2/3 to the charities. 
The charities consented to the petition. The trustee opposed the petition. 

The court rejected the petition on the grounds that: (1) the trusts include charitable beneficiaries, 
and therefore the trusts are not “noncharitable trusts” that may be terminated under the 
UTC codification of the Claflin doctrine; (2) the termination would frustrate the settlor’s 
intent by allowing assets to pass to persons other than the beneficiaries she selected (i.e. the 
heirs of the private beneficiaries); (3) the spendthrift provisions is presumed to be a material 
trust purpose, and the termination would violate the material purpose of the spendthrift clause; 
(4) the law is concerned with the settlor’s intent, and not the will of the beneficiaries. As 
such, the court concluded that charitable remainder trusts cannot be terminated under the 
UTC codification of the Claflin doctrine. 

Fundamentalist Church of Jesus Christ of Latter-Day Saints v. Wisan, 773 F.Supp.2d 1217 
(D. Utah 2011), rev’d on other grounds, 698 F.3d 1295 (10th Cir. 2012) 

The plaintiffs are approximately 5,000 members of the Fundamental Church of Jesus Christ of 
Latter-Day Saints (“FLDS”), a splinter group of the Mormon Church that practices polygamy. 
The leaders of the FLDS church created a trust, called the United Effort Plan, in 1942 to live and 
practice the United Order (also known as the Law of Consecration). The trust’s purpose was to 
be “charitable and philanthropic,” governed by the “true spirit of brotherhood,” and membership 
was based on the consecration of real or personal property. In the early 1990s, the trustees were 
sued by a group of trust residents alleging a breach of fiduciary duty. In response, the 
sole remaining founder of the 1942 trust and President of the FLDS church, Rulon Jeffs, 
amended the trust to conform to Utah’s definition of a charitable trust. Rulon Jeffs passed away 
in 2002, and his son Warren replaced him. Warren Jeffs, the Trust and the FLDS church have 
been embroiled in many legal disputes, including the 2004 allegations of child sexual abuse. 
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In May 2005, the Utah and Arizona Attorney Generals filed a petition in Utah to remove 
or suspend the trustees of the Trust for violating their fiduciary duties by failing to respond to 
the tort lawsuits, which endangered the beneficiaries of the Trust to be evicted from the 
Trust’s homes and properties. The trustees failed to respond, so Judge Denise Lindberg 
decided, in accordance with the Utah Uniform Trust Code, to reform the Trust and appoint 
new leadership to administer the Trust. Under the Reformed Trust, a Special Fiduciary was 
appointed to administer the Trust. He eventually decided that Trust property must be sold to 
resolve “current cash crunch problems,” referring to the multimillion-dollar obligations 
owed to the Special Fiduciary’s legal, accounting and other functionaries. In response, the 
plaintiffs claimed the state actors’ conduct violated the U.S. Constitution. 

The United States District Court of Utah, Central Division presided over the appeal and found 
that the state actors had no authority to act as they did. The state court could have allowed the 
Trust to be revoked but had absolutely no authority to redefine, reform or administer the Trust, 
as such action constituted “excessive involvement with religion in violation of the First 
Amendment.” Although Judge Lindberg believed she could reform the Trust by separating the 
religious parts from the secular parts of the text, the district court found this to be impossible, 
even if not forbidden. 

The prohibition on court involvement with religious disputes is also discussed in Convention of 
Protestant Episcopal Church in Dioceses of Tennessee v. Rector, Wardens, and Vestrymen of St. 
Andrew’s Parish, under Section 1005, with a different outcome. 

Hicks v. Dowd, 157 P.3d 914 (Wyo. 2007) 

A local resident brought an action against property owners and the board of county 
commissioners challenging the board’s termination of a conservation easement over 
property held by a scenic preserve trust. The Supreme Court of Wyoming concluded that 
the local resident lacked standing to bring the action. 

The court, applying charitable trust law to the conservation easement, determined that the 
“others” who could enforce a charitable trust under Wyo. Stat. Ann. § 4–10–110 (UTC Section 
110) were the attorney general and the trust’s “qualified beneficiaries” as determined under 
Wyo. Stat. Ann. § 4–10–103(a), a concept which the court stated was analogous to the concept 
of persons with a special interest, which is the common law rule for individuals to have standing 
to bring an action regarding a charitable trust.  Because the local resident’s only benefit from the 
enforcement of the trust was that shared by all members of the public, the court found that the 
local resident lacked standing. 

Riley v. Pate, 3 So.3d 835 (Ala. 2008) 

The Alabama state constitution was amended in 1901 to create a trust fund with the proceeds of 
the sale of offshore oil and gas interests, to be held for the benefit of the citizens of the state. The 
income from the fund (worth over three billion dollars at the time of the action) was specified to 
be used in certain manners. A citizen of the state of Alabama brought a proceeding to enjoin the 
state from making transfers of funds from the trust that were alleged to be in violation of the 
provisions of the trust. The trial court issued an injunction and the state appealed. 

The injunction was dissolved on the grounds that the taxpayer lacked standing as a beneficiary 
of the trust to enforce what the court viewed as a charitable trust. The taxpayer failed to allege a 
special interest in the trust, different from that of other citizens of the state, which would have 
given him standing. 

In a concurring opinion, one of the judges opined that the taxpayer was a settlor of the trust, as it 
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was created by the action of the citizens of the state and funded with property belonging to all 
taxpayers, including the plaintiff. Thus, the taxpayer had potential standing as a settlor of 
the trust under Ala. Code § 19-3B-405(c) (UTC § 405(c)) that provides a settlor of a charitable 
trust standing to enforce that trust. However, as the taxpayer had only named three of 
the nine trustees as parties, the concurring judge concluded that the suit would have failed in 
any event due to failure to join all indispensable parties. 

TRUST CONTESTS (Section 406) 

This Section provides that a trust is void to the extent its creation was induced by fraud, duress or 
undue influence. 

Ward v. Fogel, 768 S.E.2d 292 (N.C. Ct. App. 2014) 

Jo Ann Ward and Robert Ward were married in 1987 in North Carolina, moved to Florida in 
2002, separated in 2009, and Robert filed for divorce in Florida in 2010. During the marriage, 
Robert and others formed a business in West Virginia called Environmental Protection Services, 
Inc. (“EPS”). Robert had a fifty-percent interest in EPS, which he conveyed to the Robert E. 
Ward, III Irrevocable Trust Agreement (“REW trust”) in 2005. Robert was the grantor of the 
REW trust. The trust contained a clause stating that income would be provided to Jo Ann as the 
beneficiary so long as she remained married to Robert. Robert’s son (Jo Ann’s step-son) and any 
grandchildren of Robert were the remaining beneficiaries. William Wright and Mark Fogel were 
named co-trustees of the REW trust. In addition, in 2006, the Ward Family Irrevocable Trust 
Agreement (“WF trust”) was created, with Jo Ann as grantor and Robert as beneficiary. To 
create this trust, Robert transferred interests in a number of LLCs spun off from EPS to Jo Ann, 
whom he had transfer those interests into the WF trust.  

After the divorce, Jo Ann filed an action against Robert, Robert’s son, Mr. Wright and Mr. Fogel 
in North Carolina (the situs of the trust) alleging causes of action for fraudulent inducement, 
constructive fraud, and breach of fiduciary duty. The trial court entered judgment against Jo Ann 
and she appealed. The only relevant matter to the UTC on appeal relates to Jo Ann’s claims for 
breach of fiduciary duty and constructive fraud as they relate to the REW and WF trusts. Under 
the North Carolina UTC, a trust is voidable “to the extent that its creation was induced by fraud, 
duress, or undue influence.” N.C. Gen.Stat. § 36C–4–406 (2013) (UTC § 406). In this case, Jo 
Ann was a beneficiary of the REW trust and was not induced into agreeing to its terms. The 
Court found that there was no authority indicating that the grantor of a trust owes a duty to the 
beneficiary of a trust to refrain from including clauses that may divest the beneficiary's rights 
upon the happening of a certain event. However, in regards to the WF trust, the Court found 
sufficient evidence to establish fraudulent inducement relating to the trust’s creation. Thus, the 
case was affirmed in part, reversed in part, and remanded.  

TRUST TERMINATION AND MODIFICATION (Sections 410 to 417) 

UTC Sections 410-417 specify a variety of grounds whereby the trustee, beneficiaries, or a 
court may modify or terminate a trust. Section 410 deals with the termination of a trust by its 
own terms and specifies who may bring a judicial action for trust termination or modification.  
Section 411 provides that the beneficiaries, with the settlor’s consent, may modify or terminate 
an irrevocable trust, and that the beneficiaries alone may modify or terminate a trust no longer 
having a material purpose. Many of the cases discussed below focus on Section 412 
(modification or termination for circumstances not anticipated by the settlor, Section 415 
(reformation on account of mistake), and Section 416 (modification to achieve settlor’s tax 
intent). More than one section will often apply to a particular set of facts. Consequently, 
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petitioners tend to argue that multiple sections are relevant to their case, hoping that at least 
one section will permit the requested modification or termination. 

TERMINATION OF TRUST BY ITS TERMS (Section 410) 

This Section deals with termination of a trust by its own terms and specifies who has standing 
to bring an action to modify or terminate a trust. The cases have focused on situations 
where trustees failed to terminate a trust contrary to the terms of the trust. In addition to the 
Oswald case discussed below, see In Re Trust of Socha, discussed under Section 706, Trustee 
Removal and In re Hilgers, discussed under Article 5, Creditors Claims. 

Kryder v. Kryder, 2012 Ohio App. LEXIS 1999, 2012 WL 1866376 (Ohio Ct. App. May 23, 
2012) 

Patricia Kryder filed an action against her brothers, appellees, to invalidate their late mother’s 
will and trust, and to reform or modify the terms of their late parents’ trusts. At trial, Patricia 
first asserted that appellees had waived the issue of her standing to modify or reform the trust, 
under R.C. 5804.10, because they did not assert this defense in their motion for 
summary judgment. The trial court did not determine whether or not standing to bring a trust 
reformation or modification claim, pursuant to R.C. 5804.10, must be raised by defendants 
in their initial pleadings. Nevertheless, the court held that appellees had not waived this 
defense, because, “assuming that [they] were required to raise lack of standing under R.C. 
5804.10(B), they had not been given notice by Patricia’s complaint of any need to do so.” It 
was not apparent from Patricia’s complaint that her claims were based on R.C. 5804.12 or 
5804.15, as she did not cite or allude to either of these sections. Because the brother-
appellees had no prior notice of the need to respond to claims under these sections of the 
Ohio Code, Patricia had not demonstrated that the appellees had failed to timely raise the issue 
of standing. As such, the trail court found that Patricia lacked standing under R.C. 5804.10 to 
bring her trust modification and reformation claims, and granted summary judgment in favor of 
the brothers. 

Patricia’s substantive argument on appeal was that the trial court misconstrued R.C. 5804.10(B) 
when it found that she lacked standing to seek modification or reformation of the trusts because 
she was not a beneficiary or trustee of the trusts. R.C. 5804.10(B) provides that “[a] trustee or 
beneficiary may commence a proceeding to approve or disapprove a proposed modification or 
termination under sections 5804.11 to 5804.16 of the Revised Code . . . .” Patricia asserted that 
because R.C. 5804.10B does not explicitly provide that “only” a trustee or beneficiary may bring 
these claims, or that other persons do not have standing to bring these claims, the statute was not 
intended to limit standing to file claims under R.C. 5804.12 or 5804.15 to trustees and 
beneficiaries of the trust. Noting that Patricia did not cite any authority in support of her 
argument, the court explained that R.C. 5804.10 was modeled after Section 410 of the Uniform 
Trust Code (UTC), “which includes similar language to provide that proceedings to modify or 
terminate trusts ‘may be commenced’ by a trustee or a beneficiary. . . . The comments following 
Section 410 of the [UTC] explain that this language ‘specifies the persons who have standing to 
seek court approval or disapproval of proposed trust modifications, terminations, combinations, 
or divisions.” 

Explaining that “the expression of one thing is the exclusion of the other,” the court held that by 
explicitly identifying a “trustee” and  “beneficiary” as those who “may” bring a cause of action 
under R.C. 5804.12 and 5804.15, R.C. 5804.10 was intended to exclude all other persons from 
having authority to pursue those claims. Because it was undisputed that Patricia was not 
a trustee or a beneficiary of either of the trusts at issue, the court of appeals affirmed the 
trial court’s holding that, as a matter of law, Patricia lacked standing to pursue claims for 
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modification or reformation of her parents’ trusts under R.C. 5804.12 and 5804.15. 

In re Estate of Oswald, 244 P. 3d 698 (Kan. Ct. App. 2011) 

Irma Oswald died testate with a revocable trust.   The revocable trust provided that upon 
her death if her children had attained certain ages, that trust assets were distributable outright to 
the children. However, the trust also stated that her son, Lloyd, should have the right to 
“farm all real estate” for as long as he desires.  Lloyd was also granted the first option to 
purchase any of the farm real estate.  Upon Irma’s death in 2008, Lloyd was the sole personal 
representative of Irma’s estate and her revocable trust.   Lloyd immediately moved for the 
court to approve an escrow agreement and a  one-year farm  lease. Under the escrow 
agreement, Lloyd would essentially place deeds to the surface rights of  all the farm real estate 
into escrow with him as escrowee so he could farm that property pursuant to the provisions 
of the Will and Trust. Lloyd’s sister challenged Lloyd’s interpretation of the trust and the 
Will, asserting that all the farm real estate should be distributed outright to all the children, 
subject to Lloyd’s option to purchase and farm that property.   The trial court found against 
Lloyd and ordered immediate distribution of the farm real estate on the grounds that the trust 
language was sufficient to protect Lloyd’s right to farm the real estate and to buy it under the first 
option. 

The Court of Appeals affirmed the lower court’s ruling. K.S.A. 58a-410(a) provides that a trust 
terminates to the extent the trust expires pursuant to its terms. On termination of a trust, that 
statute further provides that the trustee’s duty is to distribute the trust property as specified by 
the trust document. The provisions of Irma’s Will and Trust were clear that the trust terminated 
and that the interest of the beneficiaries had to be distributed, subject to Lloyd’s right to farm the 
property and his first option to purchase. 

TERMINATION OF TRUST BY CONSENT (Section 411) 

Peck deals with the portion of this Section permitting the settlor and beneficiaries to terminate an 
irrevocable trust by joint action. The other cases deal with with the portion of the Section 
allowing the beneficiaries acting alone to terminate a trust that no longer has a material purpose. 
Pike and Saunders allowed for termination. In the other cases termination was denied.  

The court’s denial of trust termination under this Section does not mean that modification or 
termination will not be achieved under another section. In Estate of Somers, the court denied 
termination under Section 411 but approved modification under Section 412 on account of 
circumstances not anticipated by the settlor.  

Daniel D. Peck, Trustee v. Constance L. Peck, 133 So.3d 587 (Fla. Dist. Ct. App. 2014) 

In 1992, father, Bernard, prepared an irrevocable trust for his daughter, Constance, and funded 
the trust with annual exclusion gifts.  Per the terms of the trust, Constance is both settlor and co-
trustee of the trust.  The trust provides for mandatory income distributions to Constance as well 
as increasing withdrawal rights, $5,000 per year until age 50, $10,000 per year until age 55 and 
$15,000 per year thereafter.  Constance also has a testamentary power of appointment which she 
exercised in her will to appoint the assets to her then living children.  Further, the power of 
appointment provides that Constance may bind and represent the beneficiaries of the power.  
Upon Bernard’s death and per the terms of the trust son, Daniel, is appointed co-trustee with 
Constance.  

In 2012, Constance with the consent of her children filed a petition to terminate the trust and pay 
the assets to Constance.  Daniel objected to the termination stating that the purpose of the trust 
was to protect the assets from Constance’s financial instability. The trial court found that 
although the Florida Uniform Trust Code requirements for trust termination had not been met, 



 

 32 

the Trust Code merely supplements the common law, and “Florida common law provides that a 
trust can be terminated if the settlor and all beneficiaries consent, even if the trust is irrevocable 
and even if the trust’s purposes have not been accomplished.” The court of appeals affirmed the 
trial court’s termination, and further opined that Bernard may have been able to draft the trust 
agreement such that any modification was prohibited after his death and required his consent 
during his life if that really was his true intent. 

In re Pike Family Trusts, 38 A.3d 329 (Me. 2012) 

Clifton and Doris Pike, husband and wife, executed substantially similar wills on the same day 
in 1999. Each of the wills provided that the residue of the estate was to be used to establish a 
family trust for the benefit of the surviving spouse and descendants of the decedent. Each of the 
wills also contained a spendthrift clause restraining voluntary and involuntary transfers of 
a beneficiary’s interest in the trust.  Clifton died in 2003 and Doris died in 2007. 

After Doris’s death, Joyce and Elaine, the children of Clifton and Doris, filed a petition 
requesting that the trusts created under Clifton’s and Doris’s Wills be combined and then 
terminated so that the trust assets would be distributed outright to Joyce and Elaine, as the sole 
current trust beneficiaries. The contingent beneficiaries consented to the termination and 
renounced their interests in the trusts. Jeffrey Buhrman, the sole trustee, opposed the 
termination of the trusts and argued that the spendthrift clauses indicated the intent to retain the 
trust assets for the beneficiaries rather than having the trusts terminated. The trial court granted 
the petition of the beneficiaries and the trustee appealed. 

On appeal, the Maine Supreme Judicial Court affirmed the trial court on the grounds that: (1) 
under 18–B M.R.S. § 411(2) of the Maine Uniform Trust Code, a non-charitable 
irrevocable trust may be terminated upon consent of all the beneficiaries if the court concludes 
that continuance of the trust is not necessary to achieve any material purpose of the trust; (2) 
pre- UTC Maine common law presumed that a spendthrift clause in a trust indicated that a 
material trust purpose was to prohibit beneficiaries from control and management of the trust 
assets; (3) 18–B M.R.S. § 411 expressly eliminated this presumption and provides that a 
spendthrift clause is not presumed to constitute a material trust purpose; and (4) without 
this presumption, the trustee failed to show that the termination of the trust would violate a 
material trust purpose. 

Saunders v. AMG Nat'l Trust Bank (In re Vandeventer Trust), 88 Va. Cir. 389 (2014) 

In 1943, Mr. Braden Vandeventer established in his will a noncharitable irrevocable trust for his 
daughter Mary’s benefit. He died in 1943. His son Braden was the original trustee and the terms 
of the trust provided that Braden manage its assets in trust for his sister's lifetime, with the 
remainder to her heirs and distributees on her death. Robert M. Saunders, Jr., and Eliza R. 
Saunders are Mary’s only heirs and distributees and are the remainder beneficiaries of the Trust. 
AMG National Trust Bank (AMG) is the successor trustee and became the trustee upon Braden’s 
resignation. Mary, Robert and Eliza were dissatisfied with the AMG’s administration of the trust 
and sought to terminate the trust in order for the assets to be paid into an account for Mary free 
of trust, with minimal fees and maintenance expenses, to be paid upon Mary’s death to Robert 
and Eliza. AMG argues that the spendthrift provision in the will, specifying that “the said 
property and said income shall not be assignable by the said Mary Dunn Vandeventer nor subject 
to her debts" states a material purpose of the trust that would be defeated by termination. In 
assessing this argument, the Court considered the language of UTC § 411(c), which states “a 
spendthrift provision in the terms of the trust is not presumed to constitute a material purpose of 
the trust.” The Court found that the material purpose of the trust was to provide income for 
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Mary’s life. The Court held that such purpose was not defeated by termination of the trust, 
inasmuch as she could enjoy that income at a reduced cost to her if the trust is terminated. 

In re Estate of Somers, 89 P.3d 898 (Kan. 2004) 

Grandmother established a trust under her will that provided for small annuities to be paid to her 
grandchildren for their lives, and upon their deaths, the remainder was to be distributed 
to Shriners Hospital. At the time of her death in 1956, the trust was valued at $120,000, but 
had grown to be worth over $3,000,000. The grandchildren and Shriners sought court 
action to terminate the trust by agreement on the grounds that the trust principal had 
appreciated in value way beyond what was needed to generate the annuity payments. The 
court concluded that the trust could not be terminated by consent of all the beneficiaries under 
K.S.A. § 58a-411 because (i) the trust instrument had a spendthrift provision, which the court, in 
the absence of evidence to the contrary, concluded constituted a material purpose of the 
settlor in establishing the Trust, and (ii) that the statute by its terms only applies to a 
noncharitable trust and the trust at issue was clearly a charitable trust under K.S.A. § 58a-405. 

The court, however, held that the trust could be modified under K.S.A. § 58a-412 because 
of circumstances not anticipated by the settlor so long as the modification would further 
the purposes of the trust. Because the principal of the trust had grown dramatically, the court 
found that the circumstances were unique and unusual enough to justify modification of the trust 
under the Kansas Uniform Trust Code. Therefore, the court upheld the lower court’s order 
distributing most of the assets in the trust to Shriners and retaining only that amount necessary 
to generate the annuities payable to the grandchildren. 

Additionally, the court (reluctantly) upheld the lower court’s award of attorney’s fees 
under K.S.A. § 58a-1004 to the attorneys for the children, even thought the court viewed them 
as the “losing” party. 

In re Taylor, 2014 Phila. Ct. Com. Pl. LEXIS 239 (Pa. C.P. Aug. 18, 2014) 

Edward Taylor died in 1939.  Under his revocable trust agreement, he created a trust for the 
benefit of his daughter.  She exercised her power of appointment over the trust to provide for the 
distribution of income after her death to her issue, and continuing until the perpetuities 
termination date.  The trust named a corporate trustee and provided for the appointment of a 
successor upon its ceasing to serve, but did not provide for the removal of the trustee by the 
beneficiaries.  Upon petition by the trustee, the trust was severed into four separate $1.8 million 
trusts, one each for the four current income beneficiaries. In 2013, three of the four income 
beneficiaries petitioned to modify the trust under the Pennsylvania UTC provision permitting 
judicial modification of the trust on the consent of some, but not all of the beneficiaries, where 
the court finds it could have approved the modification had all beneficiaries approves and the 
interests of the non-consenting beneficiaries are adequately protected (part of the UTC provision 
codifying the Claflin doctrine).  The beneficiaries sought to modify the trusts to grant the 
beneficiaries the power to remove the trustee without cause and without court approval.  The 
trustee opposed the petition.  

The court denied in the petition on the grounds that:  (1) the case involves novel and complex 
issue of statutory interpretation of the UTC, and the relationship between the consent 
modification section and the trustee removal section; (2) the beneficiaries do not explain how the 
interests of the non-consenting beneficiaries are protected; (3) the UTC provisions on removal of 
a trustee contemplate court review; (4) these provisions are applied to the trusts as default 
provisions because the settlor did not address removal of the trustee in the instrument; (5) the 
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Pennsylvania version of the UTC does not include the provision allowing removal of a trustee 
where all beneficiaries agree (in contrast to the UTC as adopted in Vermont, Maine, and 
Arkansas); (6) the “no-fault” removal statute requires that the beneficiaries prove by clear and 
convincing evidence that the removal serves the beneficiaries’ best interests, does not violate a 
material trust purpose, there is a suitable successor, and there has been a substantial change in 
circumstances (as recently addressed in In re McKinney, 67 A.3d 824 (Pa. Super. 2013)); (7) the 
petition does not address or satisfy these requirements; (8) the removal statute contemplates an 
active inquiry and findings by the court; (9) applying rules of statutory construction, these 
provisions must be construed together, and the general trust modification provision must yield to 
the specific statute addressing removal of trustees; and (10) where the settlor does not address 
removal, the clear intent of the legislature was not to allow beneficiaries to remove a trustee 
without satisfying the trustee removal section requirements. 

Vaughn v. Huntington National Bank Trust Division, 2009 Ohio App. LEXIS 506, 2009 WL 
342697 (Ohio Ct. App. Feb. 10, 2009)  

The beneficiaries sought judicial termination of testamentary trusts that were established by their 
grandmother when they were twenty-one and nineteen years old. Each grandchild (and at their 
death, their descendents) was given $250 a month pursuant to the trust terms, with the trust to 
continue for the maximum period allowed by the Rule Against Perpetuities. The beneficiaries 
were in their fifties at the time they filed their petition. The trial court denied their petition for 
trust termination on the basis that the trust still had a material purpose, which was determined by 
the trial court to be that the trust was to continue in order to benefit the farthest 
generation possible. 

On appeal, the beneficiaries argued that the trial court erred in not terminating the testamentary 
trusts under Ohio Rev. Code Ann § 5804.11. That section provides that “a noncharitable 
irrevocable trust may be terminated upon consent of all of the beneficiaries if the court 
concludes that continuance of the trust is not necessary to achieve any material purpose of the 
trust.” This issue of whether a trust no longer serves a material purpose was a matter of first 
impression for the court. The court looked to the UTC comments to Section 411 for guidance 
finding the following to be pertinent: “Sometimes, of course, the very nature or design of a trust 
suggests its protective nature or some other material purpose.” The court determined that the 
trust patently showed that the settlor did not intend for any single individual to receive the trust 
corpus but instead wished for the trust to continue because the trusts did not contain 
any language as to who should then receive the trust corpus at termination. Continuance of the 
trust was therefore necessary in order to achieve this material purpose. 

JUDICIAL MODIFICATION AND TERMINATION (Sections 412 and 416) 

A concern expressed at the inception of the UTC was that the Code would make it too easy 
to modify or terminate trusts, potentially frustrating the intent of settlors in establishing trusts. 
The cases discussed below demonstrate that the settlor’s intent, as the hallmark of trust 
construction, has survived intact. Note that in most of the cases, multiple grounds were pled 
and argued for trust modification or termination. There is a very interesting series of cases 
out of Kansas: Darby, Suhr, and Harris, which are discussed below. The Darby case may have 
put an end to a mechanism in Kansas developed to resolve issues regarding IRS review of 
lower state court decisions.  

City of Augusta v. Attorney General, 943 A. 2d 582 (Me. 2008) 

The City of Augusta brought an action against the Attorney General, seeking permission 
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to modify terms of a charitable trust created in 1815. The petition requested that the city 
be permitted to remove restrictions from and sell property on which a high school was located, 
and to use the sales proceeds to benefit a new high school and for other trust purposes. The 
court allowed a descendant of the original settlor to intervene. 

The court, noting that 18–B M.R.S. § 412 extends the unanticipated circumstances doctrine to 
dispositive as well as administrative terms, approved the requested modification, noting that the 
city had undergone drastic changes since the trust’s creation and that the parcel was no longer 
suitable for educational purposes. The court concluded that the requested modification would 
better further the purposes of the trust. 

Clairmont v. Larson, 831 N.W.2d 388 (N.D. 2013) 

Beginning in 1991, the Clairmonts created various trusts for their four grandchildren, 
using different lawyers to draft each set of trusts. The grandchildren’s trusts created in 
1996 were drafted by their daughter’s husband, Greg. The trust for grandson Matthew 
provided for the distribution of the trust assets, in the event of Matthew’s death without 
descendants and without exercising his power of appointment, to Matthew’s “brothers and 
sisters”. Trusts for Matthew were drafted in 1998 and 2009 by different attorneys and 
included the same basic provisions. The daughter subsequently divorced, and Greg remarried 
and had two children by his second marriage. Matthew died in 2011, unmarried, intestate, and 
without descendants. The Clairmonts petitioned the court to construe “brothers and sisters” 
as excluding Greg’s children from his second marriage, or to reform the trust accordingly. 
The trial court declared that Greg’s children were trust beneficiaries and refused to amend the 
trusts on the ground that the Clairmonts failed to establish a mistake of law or fact sufficient 
to justify reformation. The Clairmonts appealed. 

On appeal, the North Dakota Supreme Court, over one dissenting opinion that would remand for 
more fact finding, reversed the trial court and held that the trust should be reformed under the 
UTC to exclude Greg’s children as beneficiaries on five grounds. First, the supreme court held 
that the North Dakota UTC, following the Section 415 of the uniform act, permits reformation of 
a trust if clear and convincing evidence demonstrates that a mistake of fact or law affects the 
settlor’s intent and the trust terms. Second, the supreme court held that the trial court erred by 
applying statutory and case law concerning reformation of contracts to a trust matter. Because 
the creation of a trust differs from a contract, legal principles of reformation of a contract do not 
control in trust cases. Third, the trial court erred by applying the contract principle that 
ignorance of the law is not a basis for reformation, and that the petitioned must show familiarity 
with the law but a misapprehension in its application. This does not apply to trust cases. If clear 
and convincing evidence establishes that the Clairmonts intended to only benefit lineal 
descendants, and did not understand that the term “brothers and sisters” could include half-blood 
siblings, a mistake of law existed sufficient to satisfy the UTC requirements for trust 
reformation. Fourth, the trial court erred by not considering extrinsic evidence of the Clairmonts' 
intent because extrinsic evidence should be considered in reformation cases. And finally, 
The trial court’s finding of fact support reformation of the trust: (1) the Clairmonts never 
considered the possibility of Greg’s children from a later marriage being trust beneficiaries; (2) 
the drafting attorney did not discuss the state inclusion of half-blood relatives with the 
Clairmonts, and he also understood “brothers and sisters” as including only the Clairmonts' 
descendants, or would have used different language in his draft; (3) the Clairmonts never 
intended to include non-lineal descendants as beneficiaries; and (4) Greg did not present any 
evidence that the Clairmonts intended to include Greg’s children as beneficiaries. 

The supreme court concluded that reformation to exclude descendants of child’s ex-husband as 
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trust beneficiaries was proper under the UTC. 

In re Trust Created Under Last Will and Testament of Darby, 234 P.3d 793 (Kan. 2010)  

Darby established a testamentary trust for the benefit of his daughter. The trust provided 
that $12,000 was to be distributed to her annually from the trust for her life, with the trust 
continuing for her children after her death. The daughter sought modification of the trust to: 
(i) increase annual distributions to $40,000 a year, (ii) adjust the annual payments for increases 
in the cost of living, and (iii) confer upon her a power of appointment exercisable only to pay 
estate taxes. All beneficiaries consented and the trial court approved the modifications. 

On appeal, the daughter requested the case be transferred to the Kansas Supreme Court to make 
the opinion binding on the Internal Revenue Service under Commissioner v. Estate of Bosch, 
387 U.S. 456 (1967). The Supreme Court granted beneficiary’s motion to transfer the case from 
the Court of Appeals, reversed the lower court, and denied the trust modification. 

The Supreme Court held that (even though all beneficiaries consented) the modification was not 
permissible under K.S.A. § 58a-411 (UTC § 411), because the proposed modification 
was inconsistent with a material purpose of the trust. Furthermore, the modification could 
not be granted due to circumstances not anticipated by settlor under K.S.A. § 58a-412 (UTC 
§ 412) because that statute only applies where there are “…truly unforeseen events resulting in 
economic hardship…” to the beneficiary. Finally, the modification was not proper under K.S.A. 
§ 58a-416 (UTC § 416) to achieve settlor’s tax objectives in a manner not contrary to 
the settlor’s probable intent. Mere proof that there was a more tax efficient manner in which to 
draft the trust was not enough to justify a modification under the statute. All estate taxes 
can be avoided in any situation by dispositions to charity, but many settlors decide to pay 
estate tax in order to achieve other objectives (e.g. leave assets to non-charitable beneficiaries). 

Dennis v. Kline, 120 So.3d 11 (Fla. Dist. Ct. App. 2013) 

Under his revocable trust, Thomas Dennis created trusts for each of his children.  Upon a child’s 
death, a certain trust for a child would pass to the child’s descendants, or if none, to Thomas’s 
other children.  The trust terms included adopted persons as trust beneficiaries.  Before Thomas’s 
death, his son had adopted a child.  Thirteen years after Thomas’s death, his daughter Dianna 
adopted a 27-year old Pennsylvania woman that Dianna had been close with for years and had 
helped her parents support.  Thomas had no relationship with the Pennsylvania woman. 
Thomas’s other daughter Harriet sued to construe the trust as excluding an adult adopted person 
as a beneficiary, or to reform the trust under the Florida UTC to exclude such persons.  Harriett 
moved for summary judgment. The trial court granted summary judgment reforming the trust 
finding that including adopted adults as beneficiaries would defeat a material trust purpose of 
keeping the trust assets in Thomas’ family, as determined from the four corners of the trust 
document, and the lack of any evidence that Thomas anticipated the adult adoption 13 years after 
his death.  The trial court also held that the Pennsylvania adoption procedure was not sufficiently 
similar to Florida’s to justify giving the Pennsylvania adoption full, faith, and credit.  Dianna 
appealed.  

On appeal, the Court of Appeals reversed the trial court and remanded the case on the grounds 
that:  (1) Florida public policy permits the adoption of adults and there is no statutory basis to 
preclude an adult adoptee from inheriting under a trust; (2) an adult adoption can be void in some 
situations but that is not this case; (3) the proper focus is on the settlor’s intent; (4) the Florida 
UTC allows reformation of a trust due to unanticipated circumstances that result in the trust 
terms impairing the material trust purposes, and upon considering extrinsic evidence; (5) the 
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question of intent is a question of fact that is not generally appropriate for summary judgment; 
(6) the trust terms do not limit a legally adopted person from becoming a trust beneficiary; (7) 
the law presumes the settlor expected Florida law to apply and Florida law permits adult 
adoptions; (8) to overcome this presumption, Harriet must prove a latent ambiguity in the trust; 
(9) in the absence of iron-clad evidence that Thomas opposed adult adoptions, his intent will be 
determined by the credibility of witnesses, the weight of their testimony, and the subtle nuances 
of Thomas’ beliefs; (10) whether this adult adoption impairs a material trust purpose is an issue 
inappropriate for resolution on summary judgment; and (11) while the Pennsylvania adoption 
procedures differ from Florida in who must receive notice, those differences do not justify failing 
to give the Pennsylvania recognition under the Full, Faith, and Credit clause of the U.S. 
Constitution (and Harriet would not have received notice under Florida’s statute anyway since 
her interest was indirect, inconsequential, and contingent). 

Evans v. Evans, 20 N.E.3d 1139 (Ohio Ct. App. 2014) 

David W. Evans Sr. and Carol M. Evans married in 1952 and had five children: Deborah 
Crabtree, David W. Evans, Jr., Carl Michael Evans, Randall L. Evans, and Ellen McCabe. In 
2003, David Sr. and Carol executed the David W. Evans and Carol M. Evans Trust (“Evans 
Trust”). In 2008, Carol was murdered and David Sr. subsequently amended the Evans Trust and 
resigned as trustee. Randall Evans and Deborah Crabtree became co-trustees. In 2010, David Sr. 
was found guilty on charges relating to Carol’s murder. That same year, Randall and Deborah, 
co-trustees, filed a complaint for declaratory judgment and instructions, seeking guidance on 
interpretation and administration of the Evans Trust. The trial court found, along with a number 
of other findings, that article XII in the trust, which included a general provision dividing the 
trust assets evenly among the five children, was included as a clerical error, and that Article 
XXII, which contained specific and individualized bequests, was controlling. The trial court also 
found that there were no unanticipated circumstances that would invoke R.C.5894.12 (UTC § 
412), which allows a court to modify the administrative or dispositive terms of a trust if because 
of circumstances not anticipated by the settlor modification further the purposes of the trust. This 
was followed by an appeal. 

On appeal, there were a number of claims, but the issue relevant to the UTC was in regards to 
Articles XII and XXII, and the modification of the trust due to unanticipated circumstances 
under R.04.12 (UTC § 412). Randall and Deborah argued that the intent of their parents at the 
time the Evans Trust was created was to keep the family farm together, with Carl in charge of 
farming operations. However, they argued that there had been a feud with Carl and had their 
parents anticipated this, they would have provided for even distribution of assets. Carl argued 
that modification did not further the trust purposes and was not consistent with the Trustors’ 
intent at the time the trust was created. The Court upheld the trial court’s finding that the facts 
were insufficient to support a modification due to unanticipated circumstances. The decision of 
the trial court was affirmed.  

In re Harris Testamentary Trust, 69 P.3d 1109 (Kan. 2003) 

The trustees brought an action to reform a trust to limit the trustee’s discretion by an 
ascertainable standard and to divide the trust into three separate shares, both changes 
being necessary to qualify for favorable tax treatment under the Internal Revenue Code. This 
case was essentially uncontested. In the Supreme Court, only the attorney for the trustee filed 
an appearance, the appeal to the Supreme Court apparently being motivated by a desire to 
get a definitive ruling of the state’s highest court.  Pursuant to Commissioner v. Estate of 
Bosch, 387 U.S. 456 (1967), the IRS is bound by a decision of the state’s highest court but not 
otherwise. 
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The court concluded that several sections might apply, including K.S.A. § 58a-415, allowing for 
reformation on account of a mistake, K.S.A. § 58a-416, allowing for modification to meet the 
settlor’s tax-saving objectives, K.S.A. § 58a-412, allowing for modification for circumstances 
not anticipated by the settlor, and K.S.A. § 58a-417, allowing a trustee to divide a single trust 
into multiple trusts. Applying these various provisions, the court approved the requested 
modification, concluding that the modification did not impair any beneficiary rights, would 
allow achievement of the settlor’s tax objectives, and was consistent with the settlor’s probable 
intention. 

UTC Section 814(b)-(d) automatically converts a discretionary power over distribution held by a 
beneficiary-trustee into an ascertainable standard in order to avoid adverse tax 
consequences without any court intervention. Unfortunately, Kansas chose to omit this portion 
of Section 814 from its version of the UTC, see K.S.A. § 58a-814. 

Head v. Head, 323 P.3d 505 (Or. Ct. App. 2014) 

Mom and Dad have mirror estate plans with fixed A residue B martial funding clause.  At 
Mom’s death her estate is under the applicable exclusion amount.  Per the terms of the trust, her 
assets should have been placed in Fund A with discretionary income and principal to Dad, 
remainder to children. During Dad’s life, he as trustee encroached all of the trust assets and 
terminated the trust.  He then amended his estate plan to eliminate one of his children, Richard, 
as a beneficiary.  Upon Dad’s death and under both his trust and Mom’s trust son, George, is 
appointed successor trustee.  Son Richard files suit against George for Dad’s breach of fiduciary 
duties regarding the encroachment of Mom’s trust assets. George claims Dad did not breach his 
duties but merely exercised his discretionary power to appoint principal to himself. The trial 
court determined that “under the law, it appears clear that the remedies [Richard] is requesting 
should be granted.  However, the bothersome question is how would that result be equitable?”  
The trial court then finds that the trust should be modified under the Oregon Uniform Trust Code 
such that Fund A was not necessary and the trust assets were to be distributed outright to Dad. 
The court of appeals reverses and finds that the trial court erred in modifying the trust pursuant 
to the Oregon Uniform Trust Code because such modification must first be requested by a party, 
and neither party requested the trust be modified, but instead requested how to interpret the terms 
of the trust and the actions of the trustee. 

Ladysmith Rescue Squad, Inc. v. Newlin, 694 S.E.2d 604 (Va. 2010) 

The trustees of testamentary charitable remainder unitrust brought an action to divide and 
partially commute the unitrust. The unitrust was to make the unitrust payment to four 
individuals for their lives and the life of the survivors, and thereafter to equally distribute 
the remaining assets to two named charities. After five years of protracted litigation, the 
surviving non-charitable beneficiaries and one of the two charitable remainder beneficiaries 
petitioned to divide the trust into two trusts under Code §55-544.17 (UTC § 417) and commute 
the new trust held for the benefit of the moving charitable remainder beneficiary on the 
grounds of unanticipated circumstances under Code § 55-544.12(A) (UTC § 412). The other 
charity objected. The trial court ordered the division and partial termination. 

The trial court was reversed on appeal. The Court of Appeals first observed that while enactment 
of the UTC in Virginia in 2005 materially changed the law, “…the framers of the UTC 
were careful to preserve the guiding principles that have historically been the foundations 
of trust law.” Next the court found that the objective of the trust division was solely to 
remove the ability of the respondent charity to object to the commutation of one-half of 
the trust. The commutation was not supportable under the applicable statue because the only 
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circumstance that was unanticipated by the settlor was that the petitioner charity “…wanted 
their money today rather than wait.” The petitioner had the burden of showing the 
unanticipated circumstance and failed to carry that burden. Therefore, the division was not in 
the best interest of the respondent charity and the commutation was not supported by applicable 
law. 

In re Revocable Trust of Moeder, 2012 Ind. App. Unpub. LEXIS 1361, 2012 WL 5328124 
(Ind. Ct. App. Oct. 30, 2012) 

Decedent, Mary Ruth Moeder, established the Mary Ruth Moeder Revocable Living Trust (the 
“Trust”) to provide for herself during her lifetime and to distribute the remaining trust 
assets upon her death, in equal shares, to her two children, Susan and John Moeder. John 
Moeder was blind and received Social Security Disability payments as a result. Mary Ruth 
died in 2001. In 2006, the trial court issued an order appointing a bank and trust company as 
successor trustee, and distributing Susan Moeder’s one half interest in the trust assets to her. 
John’s share of the Trust was not distributed to him, but remained in the Trust. The 2006 
Order provided that “[o]ther than fees, no [Trust] assets or funds shall be distributed to or 
expended for the benefit of John W. Moeder unless and until all assets in [John’s separate 
special needs Trust] have been exhausted.” Under the terms of the Trust, Susan is the 
contingent remainder beneficiary of John’s share of the Trust assets. 

In 2011, John’s guardian filed “Beneficiary’s Petition to Modify Irrevocable Trust by the 
Removal of all the Special Needs Language or, in the alternative, by the Removal of the First 
Paragraph of Special Needs Language and Modification of Prior Court Order.” John’s guardian 
explained that John’s Special Needs Trust did not contain sufficient funds for his support, and 
that Mary Ruth included the provision restricting distribution of John’s one half share of 
the Trust assets under the mistaken belief that John’s eligibility for Social Security Disability 
payments might be jeopardized if he were to receive his inheritance outright. Susan filed 
a response denying that Mary Ruth’s inclusion of this provision was an error and contrary to 
Mary Ruth’s intent in establishing the Trust. The Trial court granted the guardian’s motion to 
modify the Trust, so that the trustee could use John’s share of the trust funds for his 
maintenance. Susan appealed. 

On appeal, Susan argued that there was no evidence of an unanticipated circumstance, as 
required by the Indiana trust statute that would support modification of the Trust. The court of 
appeals analyzed the trial court’s authority to modify an irrevocable trust under Indiana 
Code Sections 30-4-3-24.4 and 30-4-3-26, which permit a court to modify or deviate from the 
terms of a trust based on circumstances that were not anticipated by the settlor. The court 
explained that “Section 24.4 is patterned after Section 412(a) of the Uniform Trust Code 
(UTC).” Indiana Code Section 30-4-3-24.4(a), entitled “Modification of terms” provides, that a 
“court may modify the administrative or dispositive terms of a trust if, because of 
circumstances not anticipated by the settlor, modification or termination will further the 
purposes of the trust. To the extent practicable, the modification must be made in accordance 
with the settlor’s probable intention.” The court cited the comments to Section 412(a) of the 
UTC for further support: 

Subsection (a) allows a court to modify the dispositive provisions of the trust as 
well as its administrative terms. For example, modification of the dispositive provisions 
to increase support of a beneficiary might be appropriate if the beneficiary has 
become unable to provide for support due to poor health or serious injury. .... While it 
is necessary that there be circumstances not anticipated by the settlor before the court 
may grant relief under subsection (a), the circumstances may have been in existence 
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when the trust was created. 

The court found that Mary Ruth intended for her children to share equally under the Trust, and 
that the provision purporting to terminate a disabled beneficiary’s interest in the Trust 
was included to protect the beneficiary’s share of the trust assets, not to deprive one of her 
children of their interest in her estate, should they become disabled. Additionally, the court 
concluded that Mary Ruth would not have anticipated that John would not receive the benefit of 
any of his share of the trust estate. As such, the Indiana Court of Appeals held that the 
trial court’s modification was proper under either Section 24.4(a) or Section 26(a), as it 
“further[ed] the purposes of the trust” and because strict “compliance [with its terms] would 
defeat or substantially impair the accomplishment of the purposes of the trust.” The court 
of appeals affirmed the trial court’s order as to all issues. 

In re Paul F. Suhr Trust, 2210 Kan. Unpub. LEXIS 1, 2010 WL 198467 (Kan. Jan. 15, 
2010) 

A husband and wife sought estate planning advice with the intent of minimizing federal estate 
taxes. They each created a separate revocable trust to maximize the use of both of their 
applicable federal estate tax exclusions. After husband’s death, wife was told that due to 
a scrivener error, the husband’s federal estate tax applicable exclusion would not be fully 
utilized. The wife, as the trustee of the husband’s trust, filed a petition seeking a declaratory 
judgment to retroactively modify husband’s trust to fully use the husbands’ applicable 
exclusion pursuant to K.S.A. § 58a-416 (UTC § 416). That statute provides that a court may 
modify a trust to achieve a grantor’s tax objectives in a manner that is not contrary to the 
grantor’s probable intention. All beneficiaries of the husband’s trust were joined as parties 
and none objected to the relief requested. The Internal Revenue Service was not joined as 
a party. The requested relief was granted; the wife as trustee appealed. 

The decision of the trial court was affirmed. The supreme court of Kansas transferred the appeal 
based on the holding of Commissioner v. Estate of Bosch, 387 U.S. 456 (1967). Bosch held that 
the U.S., in a state court case with tax implications, is only bound by state law to the extent that 
it has been construed by the highest court of that state. Upon analysis of the husband’s trust, the 
Court found that it was the husband’s intent to maximize the use of his allowable exemption and 
that the modification to the trust was in accord with the husband’s probable intent. 

Winston v. Winston, 449 S.W.3d 1 (Mo. Ct. App. 2014) 

Dr. Winston created a series of trusts for the benefit of his son, Tom, and Tom’s descendants. 
After Dr. Winston’s death, UMB become the trustee and Tom become the “investment” trustee. 
Tom also had the power to veto proposed distribution to his children.  Tom’s relationship with 
his children deteriorated sharply after he divorced the children’s mother and those children (the 
“Beneficiaries”) brought an action seeking removal of Tom as the investment trustee for alleged 
breach of trust and to modify the trust instrument to remove Tom’s power to consent to any trust 
distributions to the Beneficiaries,.  The trust included a no contest clause regarding the validity 
of the trust or its provisions. 

The court first held that the scope of a no contest clause is not defined under Missouri law and 
relied on the plain meaning of those terms.  In this case the wording of the no-contest clause 
clearly only created a forfeiture of a beneficial interest only if a beneficiary challenged the 
validity of the trust instrument. In this case, Beneficiaries did not violate the no contest clause 
because they did not attack the validity of the trust, but merely questioned the acts of Tom, as the 
investment trustee and as holder of the power to consent to distributions. The court overturned 
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the trial court’s holding modifying the trust instrument to remove Tom’s power to consent to 
distributions based on changed circumstances (presumably on the grounds of R.S.Mo. § 456.4-
412, UTC § 412, though not cited in the opinion).  The Beneficiaries had argued that Dr. 
Winston had not foreseen the fact that they would become estranged from their father, and the 
based on this change of circumstances, the trust instrument should be modified. First, the court 
concluded that Tom’s power to withhold consent for distributions was held by him in a non-
fiduciary capacity. Thus there could be no breach of trust for his withholding consent.  Second, 
the court analyzed the trust instrument and held that the language of the trust indicated that in 
fact Dr. Winston had foreseen potential family hostility and therefor the trust could not be 
modified based on unchanged circumstances.   

Finally, the court considered the trial court’s award of attorney fees to Beneficiaries under 
R.S.Mo. § 456.1-1004 (UTC § 1004).  The court noted that normally an award of attorney fees is 
only reviewed for abuse of discretion, but here, because the court reversed the trial court on the 
substantive issues, it remanded the issue of attorney fees for redetermination. 

SMALL TRUST TERMINATION (Section 414) 

This Section allows the trustee to terminate a trust below a certain size. Many of the states 
enacting the UTC have chosen $100,000 as the benchmark. It also allows the court to modify or 
terminate a trust or appoint a new trustee if the court determines that the value of the trust 
property is insufficient to justify the cost of administration. Estate of Brown illustrates that an 
important factor in deciding whether continued administration is uneconomical are the purposes 
of the trust.ortant factor. 

In re Estate of Brown, 87 Va. Cir. 353 (2013)  

Elbert Brown died on June 2, 2012. A documented dated January 9, 1992, purporting to be 
Brown’s Will, was rejected from probate on December 28, 2012 because the document presented 
had only the conformed signatures of Brown, the two witnesses, and the notary public. The 
purported will was considered to be unsigned, and Brown was declared to have died intestate. 
The document purporting to be Brown's Will created a separate, pour-over trust entitled The 
Elbert Brown Revocable Trust. Unlike the Will, the Trust document, also dated January 9, 1992, 
had a copy of both Brown's signature and the notary public's signature. First American Bank of 
Virginia originally administered the trust, and now the successor to First American Bank, Wells 
Fargo Bank, administers the trust. 

There were two issues before the Court, but the issue relevant to the UTC is whether the 
institutional trustees should be permitted to modify the trust to eliminate the requirement that an 
institutional trustee administer the estate. Petitioner cites two reasons why the trust should be 
modified. First, Va. Code § 64.2-732(B) (UTC § 414) states that if the value of the trust property 
is insufficient to justify the cost of administration, the Court may modify or terminate a trust, or 
remove the trustee and appoint a different trustee. Second, Va. Code § 64.2-730(A) (UTC § 412) 
states that the Court may modify the administrative or dispositive terms of a trust or terminate 
the trust if, because of circumstances not anticipated by the settlor, modification or termination 
will further the purposes of the trust. There being no cases on point specifying when a trust 
becomes uneconomical to administer, the Court looked to the UTC comments that state that 
when considering whether to terminate a trust, the trustee should look to the purposes of the 
trust. Concluding that the trust document made clear that the settlor intended the trust to always 
have a non-individual overseeing administration, the Court denied the motion to modify the trust 
to eliminate the requirement that the trust be administered by an institutional trustee.  
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TRUST REFORMATION (Section 415) 

This Section allows for reformation of a trust for a mistake of fact or law. As illustrated by the 
cases below, petitions to reform trust documents for mistake are often combined with a petition 
to interpret a document to correct ambiguities.  Manning v. Snyder, decided under Section 401, 
discusses the application of UTC Section 415 to save an unsuccessful trust amendment. 

Becker v. Brozek-Robinson, 2012 Kan. App. Unpub. LEXIS 986, 2012 WL 5519211 (Kan. 
Ct. App. Nov. 9, 2012) 

In 1998, Ben and Joan Leonard executed identical trusts that, first, gave the survivor of them the 
marital assets and then provided for a distribution plan to their children or grandchildren after 
both Ben and Joan had died. Jeremy Becker, the Appellant, was a grandchild of Ben and Joan 
Leonard. Amendments to both trusts in 2006 arguably eliminated Becker as a beneficiary. 
In November 2010, Becker filed a petition seeking a share of his grandmother’s estate under 
the Joan G. Leonard Revocable Trust (the Joan Trust). Becker claimed that the literal terms of 
the amended trust still gave him a share of the estate. The trustee of the trusts was Sonya 
Brozek, the Leonards’ only surviving child, and Becker’s aunt. Brozek contended that the 
trusts documents excluded Becker from sharing in the estate. 

The issue on appeal was the effect of the 2006 Amendment to the Joan Trust, which attempted 
to eliminate Becker as a beneficiary. The 2006 amendment was the third amendment to the trust, 
and expressly revoked the first and second amendments. However, the third amendment “lacked 
precisions about which sections of the original document were specifically being amended.” The 
amendment only provided a distribution “if my spouse does not survive me,” leaving the 
possible meaning that the designated distribution would only occur if Ben did not survive Joan. 
The amendment didn’t specify what was to happen if Ben survived Joan, as was ultimately the 
case. However, the original trust document provided that everything went to Ben if he was the 
surviving spouse. 

Becker’s argument turned on this “lack of precision” in the third amendment. Becker argued that 
the terms of the trust were unambiguous, and therefore, the distribution according to Joan’s 2006 
amendment did not apply because Ben survived her. Becker also noted that the 
amendment didn’t include any plan of distribution if Ben survived her. Thus, Becker argued, 
that the plain language of Joan’s trust provide that Becker should be excluded as a beneficiary 
only if Ben died before Joan. Brozek, as trustee, claimed that the terms of the trust were 
unambiguous when the entirety of both Ben’s and Joan’s trusts were examined because both 
executed third amendments that expressed the intent to exclude Becker as a beneficiary. 

The district court found that the trust and its amendments unambiguously provided Becker no 
share of the trust, and that even if the trust documents could be read as Becker suggested, they 
should be reformed, or revised, to carry out his grandparents’ clear intent – to eliminate Becker 
from sharing in the estate. On appeal, Becker again argued that under the plain language of the 
trust, as amended, he remained a beneficiary of Joan. 

In support of its conclusion that Becker was not entitled to take under the Joan Trust, the court 
of appeals explained that it need not determine whether the terms of the Joan Trust 
were ambiguous, because the district court had the authority to reform the terms of the trust to 
reflect Joan’s intent as settlor. The court quoted Section 58a-415 of the Kansas Uniform Trust 
Code, which was adopted verbatim from Section 415 of the Uniform Trust Code (UTC). 
Pursuant to Section 58a-415 “[t]he court may reform the terms of a trust, even if unambiguous, 
to conform the terms to the settlor’s intent if it is proved by clear and convincing evidence 
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that both the settlor’s intent and the terms of the trust were affected by a mistake of fact or 
law, whether in expression or inducement.” The comments to Section 415 explain that 
extrinsic evidence must be considered on a reformation question, and that evidence must be clear 
and convincing. 

The extrinsic evidence of Joan’s intent presented at trial included testimony by the attorney that 
drafted the trusts and amendments, as well as an email from the Leonards’ financial advisor to 
the attorney in 2006. The email expressed the Leonards’ intent to remove Becker as a 
trust beneficiary and directed the attorney to draft the 2006 amendment to accomplish 
this. The attorney testified that the 2006 amendment was made for the purpose of removing 
Becker as a beneficiary, due to his substance abuse issues. Finally, the attorney testified that 
if the documents could be read to include Becker as a beneficiary, that reading would “result 
from a scrivener’s error” in drafting the documents. Pursuant to K.S.A. 58a-415, an 
unambiguous trust may be reformed due to a drafter’s error, which is a mistake of expression 
that the reformation is authorized to address. 

The court of appeals concluded that the evidence in the record was clear and convincing that the 
Leonards intended to exclude Becker as a beneficiary from their trusts, finding this conclusion 
to be highly probable based on the attorney’s deposition and the email from the financial 
advisor. The court further concluded that, even if it were to assume that the terms of the trust 
were unambiguous and meant what Becker claimed, the district court had the authority to grant 
reformation to conform the terms to the Leonards’ intent because clear and convincing evidence 
proved their intent, and that the terms of their trusts, under this assumption, were affected by a 
mistake of fact in expression. The court of appeals, therefore, affirmed the district court’s 
judgment that Becker could not share in distribution from the trusts, except for specific items of 
property that were designated to be given to him. 

Frakes v. Nay, 273 P.3d 137 (Or. Ct. App. 2011) 

Carol and Velma Saling created a joint revocable trust in 1990.  Upon the death of the first of 
the Salings, trust assets were to be divided into a survivor’s trust that was completely within the 
control of the survivor of the Salings, and an irrevocable marital trust and a credit shelter trust. 
However, before funding of the marital trust and the credit shelter trust there was a 
specific distribution  of  $500,000  of  trust  assets  to  Frakes,  the  nephew  of  Velma. 

Upon  Velma’s subsequent death, the survivor’s trust also directed a $500,000 distribution 
to Frakes. The residuary beneficiary under the  trust  was  the  Saling  Foundation.  Mr.  
Frakes also  believed because  of  an  unambiguous  reference  in  the  provisions  governing  
the  marital  trust  to  his $500,000 specific distribution, that on the termination of the marital 
trust he was to receive a third $500,000 distribution. The Trustee refused to make that 
distribution and Frakes brought an action to force the Trustee to do so. The Saling Foundation 
as the residuary beneficiary filed a counterclaim against Mr. Frakes to reform the Saling Trust 
under ORS § 130.220 (UTC § 415) and ORS § 130.225 (UTC 416).  

The Foundation contended that although the provisions of the document regarding the specific 
distribution from the marital trust to Frakes were unambiguous, that provision was the result of 
a scrivener’s error and the Salings did not intend for Frakes to receive three $500,000 
distributions. Based on extrinsic evidence, the trial court found that the Salings’ intent was not 
appropriately expressed in their joint revocable trust, that there had been a scrivener’s error 
with respect to the reference in the marital trust, and that Frakes was not entitled to the third 
$500,000 distribution.  Frakes then appealed. 
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The Court of Appeals affirmed the lower court’s decision. Relying in part on the summary 
letters that had been sent by the attorney to the Saling’s at the time their documents were drafted 
and signed and a handwritten chart by Carol Saling attempting to diagram out what he 
understood the documents to say, the Court of Appeals found that there was clear and 
convincing evidence of the Salings’ intent for Frakes not to receive the third $500,000 
distribution. The court rejected Frake’s argument that the document stated that the Oregon law 
of the Wills in effect at the time the settlors created the trust governed the determination of the 
rights of the beneficiaries under the trust. The argument was that the provisions of Oregon’s 
version of the UTC, including ORS § §130.220 (UTC § 415) and 130.225 (UTC 416), was not 
in effect at the time that the Saling’s executed their trust. The court held that the terms of the 
trust do not prevail over the power of the court to modify a trust, ORS § 130.020 (UTC Section 
105). 

Estate of Irvine v. Oaas, 309 P.3d 986 (Mont. 2013) 

John Winkley Irvine, Jr. (John) married Deana Dodge (Deana) in 1979. When they got married, 
Deana had a son, Michael Dodge (Dodge), from a prior marriage. John had no other children. 
John and Deana executed wills in 1983 that included Dodge as a beneficiary. Many years later, 
John executed a number of written beneficiary designations for three investment accounts that 
he owned. Deana died in August of 2008. Ten months later, John died on June 30, 2009. Upon 
John’s death, the proceeds from all three accounts were paid to his estate. In 2011, the Montana 
Supreme Court affirmed the validity of John’s 1983 will in an unpublished opinion. See In re 
Est. of Irvine, 2011 MT 37N, 360 Mont. 545, 264 P.3d 127. John’s mother, Va Va Irvine (Va 
Va), then sought a declaratory judgment that she was the sole beneficiary of all three investment 
accounts, which Dodge has opposed. After conducting discovery, Va Va and Dodge both filed 
summary judgment motions. In an order issued on October 2, 2012, the District Court concluded 
that Dodge was entitled to summary judgment under the contract terms and that no legal basis 
exists to require reformation of the contested contracts. Va Va appealed from that order. 

On appeal, the Montana Supreme Court considered whether the district court correctly 
determined that the investment contracts could not be reformed. The court explained that, “while 
the mutual intent of the parties is the appropriate standard by which a contract may be reformed, 
a donative instrument is by its nature unilateral, and its terms depend only on the intent of the 
donor.” The court cited the Restatement (Third) of Property: Wills and Other Donative Transfers 
§ 12.1, which allows for the reformation of donative documents to correct unilateral mistakes by 
the donor: 

A donative document, though unambiguous, may be reformed to conform the 

text to the donor's intention if it is established by clear and convincing 

evidence (1) that a mistake of fact or law, whether in expression or 

inducement, affected specific terms of the document; and (2) what the donor’s 

intention was. In determining whether these elements have been established by 

clear and convincing evidence, direct evidence of intention contradicting the 

plain meaning of the text as well as other evidence of intention may be 

considered. 

Life insurance contracts are specifically included among those donative instruments that may be 
reformed even after the death of the donor. The court noted that Montana had recently adopted § 
415 of the Uniform Trust Code, which is identical to § 12.1 of the Restatement and allows for 
reformation of trusts based on clear and convincing evidence of mistake by the settlor. Section 
72–38–415, MCA; Unif. Trust Code § 415 cmt. (2011). The Montana Supreme Court found the 
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Restatement to be persuasive and consistent with Montana law, and adopted the Restatement as 
it pertains to donative instruments other than wills. 

Despite its adoption of § 12.1 of the Restatement, the court found that reformation was not an 
appropriate remedy in the present case. First, the court found that there was not clear 
and convincing evidence of a mistake by the donor. Second, the court found that although a 
donative instrument may, in some circumstances, be subject to reformation after the death of 
the donor, permitting a stranger to the contract to request reformation in order to name herself a 
beneficiary would go beyond the appropriate scope of this remedy. The court concluded that the 
evidence in the present case did not reveal that any of the beneficiary designations were 
mistaken, and that the requested reformation was not an appropriate use of the court’s power to 
reform a trust. As such, the Montana Supreme Court held that the district court did not err 
when it concluded that the contracts could not be reformed, and affirmed. 

In re Trust Created by Isvik, 741 N.W.2d 638 (Neb. 2007) 

A purported trustee sought an order declaring whether a trust was revoked by a letter sent by the 
settlor to the trustee two weeks before the settlor’s death.  The letter on its face stated that the 
trust was revoked and that the trustee was to convey all of the trust holdings to the settlor. 
Despite this seeming clarity, the contention was made that the settlor intended merely to change 
the trustee, and not revoke the trust. 

In determining whether the document of revocation could be ignored as a mistake, the 
court looked to Neb. Rev. Stat. § 30–3841 (UTC Section 415). That statute states that a 
court may reform the terms of a trust, even if unambiguous, to conform the settlor’s intention if 
it is proved by clear and convincing evidence that both the settlor’s intent and the terms of 
the trust were affected by a mistake of fact or law. The court then examined the definition of 
“terms of a trust,” which defines the phrase as “the manifestation of the settlor’s intent 
regarding a trust’s provisions as expressed in the trust instrument or as may be established by 
other evidence that would be admissible in a judicial proceeding.” Because the settlor expressly 
reserved a power to revoke the trust in the underlying trust instrument, the court concluded 
that a document by which a settlor purports to revoke a revocable trust becomes a term of that 
trust. 

The court then examined the extrinsic evidence, considering the testimony of the settlor’s 
attorney, as well as the settlor’s own statements that she wanted the charitable 
beneficiaries named in the trust to receive the trust assets. However, because the extrinsic 
evidence was evenly balanced, it did not rise to the level of clear and convincing proof of 
mistake, leading the court to hold that the trust was revoked prior to the settlor’s death. 

In Re Trust of O’Donnell, 815 N.W.2d 640 (Neb. Ct. App. 2012) 

Ms. O’Donnell died in 2004 and left a one-page typed Will that she had written herself. Ms. 
O’Donnell had no legal training or expertise. There was no issue with respect to her competence 
at the time she signed the Will. Ms. O’Donnell had a first cousin, Ruby Sanwick, who was the 
sister-in-law of decedent, and her children, John Morrissey and Deborah Sanwick, who 
were O’Donnell’s first cousins. Ms. O’Donnell also had a very good friend by the name of 
Jean O. Beachler. Ms. O’Donnell’s Will provided that $50,000 was to be held in trust for each 
of John and Ruby for their lives and $50,000 was to be distributed outright to Deborah 
Sanwick. The residue of Ms. O’Donnell’s estate was left to Jean Beachler. The Will was 
silent as to what happened on the termination of the trusts for the benefit of John and Ruby’s 
on their respective deaths. 
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On the deaths of John and Ruby, Deborah filed an action to construe the Will of 
O’Donnell, contending that she should receive the remaining assets in the two trusts because 
Ms. O’Donnell intended, as shown by extrinsic evidence, for the assets in those two trusts to 
pass to her on the respective deaths of John and Ruby. Beachler contended that because those 
trusts contained no provisions directing distribution of trust assets on the respective deaths of 
John and Ruby, the Will unambiguously directed that the assets of the terminating trust were to 
be distributed to her under the Will’s residuary clause. The trial court first observed that the 
court had the power to reform a trust, even if unambiguous, to conform to the settlor’s intent, 
Neb. Rev. Stat. § 30-3841 (UTC § 415). The trial court found that the extrinsic evidence 
demonstrated by clear and convincing evidence that O’Donnell had intended the assets in the 
trusts for John and Ruby to pass to Deborah at the time of their respective deaths. Evidence 
showed that although Ms. O’Donnell had drafted her own Will, she still retained a draft of 
an unexecuted will and revocable trust prepared by an attorney. The draft documents also 
created trusts for John and Ruby, which upon their deaths directed the remaining trust assets 
to Deborah. Beachler then appealed. 

The Court Of Appeals upheld the lowers court’s reformation of the trusts established under Ms. 
O’Donnell’s Will. The court found that the terms of the two trusts though unambiguous could 
be reformed based on O’Donnell’s intent as long as clear and convincing evidence showed that 
intent. The court stated that clear and convincing evidence “….means that amount of evidence 
which produces in the trier-of-fact a firm belief or conviction about the existence of a fact to be 
proved, R&B Farms v. Cedar Valley Acres, 798 N.W. 2d 121 (2011). The O’Donnell 
court relied on In Re Trust created by Isvik, 274 Neb. 525 (2007), discussed above, which set 
forth the standard applied by the O’Donnell court, even though the Isvik court refused to reform 
a trust because the evidence in Isvik was evenly balanced. In O’Donnell, the court held after an 
exhaustive recitation of the evidence that Deborah had shown by clear and convincing 
evidence that she was entitled to the funds from the terminating trusts. 

Reid v. Estate of Sonder, 63 So.3d 7 (Fla. Dist. Ct. App. 2011) 

On May 17, 2000, Edgar Sonder created a trust with himself as trustee, and later amended the 
trust to name Cecelia Reid, his nurse, as successor trustee. The trust provided (1) pecuniary 
gifts totaling $31,000 to ten charities, (2) a $125,000 endowment gift to the Hebrew 
Union College Jewish Institute of Religion after the payment of the pecuniary gifts, (3) 
after the pecuniary gifts and the endowment gift, a number of specific gifts to enumerated 
individuals including a $25,000 gift and a gift of an apartment to Cecelia. 

Sonder died in 2005.  Finding the trust assets insufficient to pay all of the gifts provided for in 
the trust, Cecelia (who was both personal representative and trustee) moved the court  to 
abate the pecuniary gifts proportionately, and claimed that the apartment was a devise not 
subject to abatement. The motion to abate was denied and affirmed by the Florida Court of 
Appeals. Cecilia then petitioned the court to reform the trust under F.S.A. § 736.0415 of 
the Florida Uniform Trust Code for a unilateral drafting mistake, claiming that the trust 
instrument did not evidence  the  settlor’s  intent,  which  was  to  give  his  apartment  to  
Cecilia  not  subject  to abatement. The probate court denied the petition finding that Cecelia 
had not meet her burden of proving by clear and convincing evidence that the trust as written 
did not reflect the settlor’s intent. 

Cecilia appealed the probate court’s denial of reformation and granting of appellate 
attorneys’ fees in the prior appeal to Hebrew Union College. On appeal, the Florida Court of 
Appeals affirmed the probate court on the grounds that: (1) even though the scrivener of the 
trust testified that Sonder had never instructed him to create priority between the gifts and 
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that the inclusion of the terms “after giving effect to” in paragraph 2 and 3 were his doing, 
because Sonder had read the trust and approved the language, he had adopted its terms 
rendering amendment improper; (2) Sonder ratified the language in two subsequent amendments 
making the gift of the apartment subordinate to the other gifts; (3) nothing in the record 
explained why Sonder, an articulate and precise businessman, would have approved the plain 
and simple trust terms if they did not reflect his intent; and (4) Cecilia offered no 
testimony establishing that Sonder would have preferred the gift to Reid over the 
Endowment Gift in the event both could not be satisfied. The court dismissed the portion of the 
appeal regarding the award of appellate attorneys’ fees for lack of jurisdiction. 

In re Estate of Shults, 2008 Tenn. App. LEXIS 96, 2008 WL 490643 (Tenn. Ct. App. Feb. 
22, 2008) 

A decedent’s Will created a testamentary trust, which provided that for ten years the decedent’s 
surviving spouse was to receive 10% of the income with the balance of the income to 
the distributed to the decedent’s children. The trust failed to say what was to happen upon 
expiration of the ten-year period. The surviving spouse argued that she was entitled to the 
principal of the trust at the end of the ten-year period. She contended that her husband’s 
property, while titled solely in his name prior to his death, should be considered marital 
property because it was acquired during the marriage. She argued that the premarital 
agreement between her and her deceased husband, which the Will had incorporated by 
reference, indicated the husband’s intent to leave the principal of the testamentary trust to 
her, because property acquired during their marriage was to be marital property. The trial 
court ruled that the principal of the trust was to pass to the decedent’s children on the 
termination of the trust. 

The Supreme Court considered whether Tennessee Code Annotated § 35-15-415 could be 
applied to reform the testamentary trust as requested by the widow. The court noted that this 
section allows for reformation if it is established by clear and convincing proof that both 
the settlor’s intent and the terms of the trust were affected by a mistake of fact or law. Based on 
the actions of the parties and the fact that the couple had maintained their assets separately 
prior to the decedent’s death, the court concluded that decedent created the trust primarily to 
benefit his children, and not his surviving spouse.  The court consequently upheld the trial 
court’s decision. 

ARTICLE 5: CREDITORS CLAIMS – SPENDTHRIFT AND DISCRETIONARY 
TRUSTS 

Article 5 contains a variety of provisions relating to creditor claims against a trust or the 
interests of a beneficiary. Most relevant to the cases below are Section 502, which validates 
spendthrift provisions, Section 503, which creates an exception for child support and 
spousal maintenance, and Section 506, providing that a creditor may reach a terminating 
distribution or other mandatory payment that is unreasonably delayed. 

Atkins v. Marks, 288 S.W.3d 356 (Tenn. Ct. App. 2008) 

A judgment debtor was the beneficiary of a trust created originally by his great-grandmother that 
only held farmland. The debtor’s father, exercising the equitable interest granted to him in the 
grandmother’s trust, attempted to create further trusts with the debtor as trustee, income 
beneficiary, and vested remaindermen. Additionally, the trustee of the original trust had 
resigned, but no successor has been appointed. A judgment creditor filed action to  attach 
debtor’s interest in the farm and force it to be liquidated. The trial court found that the trust was 
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a “dry” trust and that because debtor was sole trustee, sole income beneficiary, and 
vested remaindermen of his equitable sub-trust created by his father, the doctrine of merger 
applied. Therefore, debtor owned his interest in the farm free of trust and it was subject to 
attachment by his creditors. 

On appeal, the judgment of trial court was reversed. The father’s attempt to create equitable sub- 
trusts with his equitable interest in the original trust was invalid, so the realty remained in the 
original trust. A corporate trustee had been the sole trustee of the original trust until it resigned, 
believing that trust was no longer in existence when the father purported to create the equitable 
sub-trusts. Generally, a trustee who has resigned or been removed retains the duties of a trustee 
and the powers necessary to protect the trust property until a successor has been 
appointed, Tenn. Code Ann. §35-15-707. Since no successor had been appointed, the corporate 
trustee was still trustee of the trust. The doctrine of merger only applies if a trust is created 
with the same person as the sole trustee and the sole beneficiary, Tenn. Code Ann. §35-15-
402(a)(5). Therefore the court concluded that the trust was an active trust and the 
equitable and legal interests did not merge. 

Next, the court analyzed the trust’s spendthrift clause, finding it prevented the debtor’s creditor 
from attaching the farm and forcing a sale because the clause restrained both the voluntary and 
involuntary alienation of the realty, Tenn. Code Ann. §35-15-502 (2007) (UTC § 502). 
However, even though the trust restrained the involuntary transfer of the income from the realty, 
it allowed the debtor to voluntarily transfer that income. Therefore, the debtor’s interest in that 
income was not protected by the spendthrift clause and was subject to execution. 

Booth v. Booth, 134 P.3d 1151 (Utah Ct. App. 2006) 

A former spouse sought to garnish her ex-husband’s share of his mother’s trust for unpaid child 
support. Although the ex-husband’s share was distributable to him upon his mother’s death and 
the mother had died, the trustee could not pay the ex-husband his share because the ex-husband 
could not be located. The court held that the ex-spouse could garnish her husband’s beneficial 
interest. The court concluded that Utah Code Ann. § 75–7–503, which provides that the ex- 
spouse can obtain an order attaching present or future distributions to be made to the 
beneficiary, also applied to distributions that should have already been made. 

Because it had decided the case under Utah Code Ann. § 75–7–503, the court found it 
unnecessary to consider the application of Utah Code Ann. § 75–7–506, which allows a creditor 
to attach an overdue distribution following a reasonable time. This provision was arguably 
applicable here because the terminating event, the mother’s death, had already occurred. 

In re Estate of Chrisp, 759 N.W.2d 87 (Neb. 2009) 

A surviving second spouse elected against the Will of a decedent. The spouse argued that assets 
of decedent’s revocable trust that had been funded prior to their marriage should be included in 
the augmented probate estate (and thus subject to the election) under Nebraska’s version of the 
UPC and UTC. The probate court held that the trust assets were not part of the 
augmented estate; spouse appealed. 

Nebraska’s version of the UTC provides that the property of a trust revocable at a settlor’s death 
is subject to “…statutory allowances to a surviving spouse…,” Neb. Rev. St. § 30-3850(3) (UTC 
§ 505(a)(3)). The court held that an election against a will is not a statutory allowance to 
a surviving spouse and therefore the spouse through an elective share had no interest in a 
valid non-testamentary trust. 
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Diamond v. Trawick (In re Trawick), 497 B.R. 572 (Bankr. C.D. Ca. 2013) 

This suit arose when Stephanie Berry and Jeffrey Scott Trawick (“Debtors”), filed for Chapter 7 
bankruptcy, on July 3, 2010. Berry’s parents established the “Robert P. Berry, Sr. and Roberta J. 
Berry 2010 Trust” (the “Trust”) in the fall of 2010, naming Berry and her two brothers 
as remainder beneficiaries. Upon her parents’ deaths in 2011, equal beneficial interests in the 
Trust passed to Berry and her brothers. Berry also became the Trustee of the Trust and had “all 
duties and powers, including any of a discretionary nature, . . . granted to the original Trustees.” 
When Debtors filed their initial bankruptcy petition, they did not list Berry’s beneficial 
interest in a trust as an available asset on Schedules B and C of their original bankruptcy 
schedules. On August 16, 2012, the Trustee of Debtors’ Chapter 7 bankruptcy estate 
(“Trustee”) filed a complaint seeking (1) declaratory relief that Berry’s interest in the Trust 
constituted property of the bankruptcy estate under 11 U.S.C. §541(a); and (2) a judgment 
directing the Debtors to turn over Berry’s interest in the Trust to the Trustee. Noting that the 
Trust was established in North Carolina and expressly stated that it would be governed by 
North Carolina law, the California bankruptcy court analyzed North Carolina law to 
determine whether Debtors could exclude Berry’s beneficial  interest  in  the  Trust,  which  
the  Debtors  asserted  contained  a  transfer restriction that was enforceable under any relevant 
non-bankruptcy law, pursuant to 11 U.S.C. § 541(c)(2). 

The court first addressed whether the spendthrift provision in the Trust barred the 
Debtors’ bankruptcy creditors from reaching Berry’s interest in the Trust. The court explained 
that North Carolina adopted most of the Uniform Trust Code in 2006, under which “a trust 
may protect or restrict a beneficiary’s interest from the beneficiary’s creditors by (1) a 
spendthrift provision; (2) a discretionary trust interest; or (3) a protective trust interest.” 
NCGS § 36C-5-501. The court next analyzed § 36C-5-502 of the North Carolina Trust Code, 
which provides, in pertinent part: 

For a spendthrift provision to be effective under this Code, it must prohibit 

both the voluntary and involuntary transfer of the beneficiary’s interest, that is, 

a settlor may not allow a beneficiary to assign while prohibiting a beneficiary’s 

creditor from collecting, and vice versa . . . A spendthrift provision valid 

under this Code will also be recognized as valid in a federal bankruptcy 

proceeding. See 11 U.S.C. Section 541(c)(2). 

The court also noted that § 36C-5-502(b) allows a settlor to provide for maximum spendthrift 
protection simply by stating in a trust instrument that all interests are held subject to a 
“spendthrift trust,” or words of similar effect. Thus, because the spendthrift provision in 
the Trust contained the language required by the statute to create “maximum spendthrift 
protection,” the court held that the Trust contained an enforceable spendthrift provision, 
which shielded Berry’s beneficial interest in the trust from her creditors, notwithstanding the 
fact that Berry was able to exert “dominion and control” over the trust assets, as trustee. 
Noting that the North Carolina Trust Code contains several exceptions to the enforceability of 
spendthrift provisions, the court concluded that the North Carolina legislature must have 
consciously chosen not to limit the enforceability of spendthrift provisions in trusts in which 
the trustee is also a beneficiary. 

The court next examined whether Berry’s discretionary powers as trustee exposed her interest in 
the Trust to her creditors. The court explained that under NCGS § 36C-5-504(a), defining 
“discretionary trust interests,” if a trustee also holds a beneficiary interest under a discretionary 
trust, the trustee’s beneficial interest is also protected from creditor claims “if the 
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trustee’s discretion to make distributions for his own benefit is limited by an ascertainable 
standard.” Finding that the Trust language did not establish an ascertainable standard 
limiting Berry’s power to make distributions to herself, the court held that Berry’s beneficial 
interest in the Trust was discretionary and not protected from her creditors pursuant to NCGS § 
36C-5-504 or § 36C- 5-501(b)(2) 

Finally, the court considered whether the Trust was a “protective trust,” under the North 
Carolina Trust Code. Under NCGS § 36C-5-508, a trust is a protective trust if the instrument 
provides for the termination of a beneficiary’s interest if he: 

(1) attempts to subject his interests to the payment of his debt (i.e., 
alienate the interest to a creditor); or 

(2) files for bankruptcy or otherwise becomes subject to insolvency or 

receivership proceedings. Finding that Article IX of the Trust contained such 

a provision, the court concluded that to the extent that Berry’s interest in 

the Trust did not terminate as a result of her bankruptcy, her interest was 

discretionary pursuant to NCGS § 36C-5-508, and because Berry’s 

discretion, as trustee, to make distributions for her own benefit was not 

limited by an ascertainable standard, her beneficial interest in the Trust was 

a discretionary interest not protected from her creditors pursuant to NCGS § 

36C-5-504 or § 36C-5-501(b)(2). 

Difilippo v. Reed (In re Estate of King), 269 P.3d 1189 (Ariz. Ct. App. 2012) 

Appellant Miles Reed (Reed), the trustee of the K.L. King Family Trust (the “Trust”), appealed 
from the Arizona probate court’s ruling that the proceeds of settlor Kathryn King’s life 
insurance policy, which were paid to the Trust as beneficiary, were not statutorily 
protected from the creditors of King’s estate. The probate court held that Arizona Revised 
Statutes (A.R.S.) § 20-1131(A), protects proceeds paid to a trust from the insured’s creditors, but 
that the express terms of the Trust waived this protection and directed that the insurance 
proceeds be used to pay debts of King’s estate. Reed filed a motion for 
clarification/reconsideration, which the probate court denied. Reed appealed. 

This case required the Arizona Court of Appeals to address two issues of first impression. First, 
whether A.R.S. § 20-1131 protects life insurance proceeds from the insured’s creditors when the 
proceeds are paid to a trust as beneficiary, which, in turn, has a third party beneficiary, 
here, King’s minor son. Second, if the statute does protect these proceeds, whether the language 
of the trust instruments at issue in this case waived the protection by generally providing that 
the trust should pay the unpaid debts of the estate. 

Upon determining that neither King nor Reed were beneficiaries of the Trust, and that all of the 
insurance proceeds would be paid to the Trust’s sole beneficiary, King’s minor son, the court of 
appeals held that § 20-1131(A) did protect the life insurance policy proceeds from the reach of 
the estate’s creditors. The court next addressed the second question on appeal, whether 
the language of the trust instrument waived this protection. The creditors argued that because 
the trust was a revocable trust, King’s creditors could reach the Trust’s assets under A.R.S. § 
14- 10505(A)(3). 

Section 14-10505(A)(3) is a provision of the Arizona Uniform Trust Code (AUTC), 
which provides that if the settlor’s probate estate is insufficient to satisfy its creditors’ 
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claims, the property of a revocable trust is subject to these claims. Noting that § 14-
10505(A)(3) provides that the trust is liable for such debts “subject to the settlor’s right to direct 
the source from which liabilities will be paid,” the court explained that creditor’s claims were 
precluded “to the extent that state or federal law exempts any property of the trust from these 
claims.” Given that A.R.S. § 20-1131(A) protected the life insurance proceeds in the Trust from 
creditors, and because King did not direct that the proceeds be used to pay the estate debts, or 
effectively waive the protection of § 20-1131(A), the court concluded that § 14-10505(A)(3) was 
inapposite. 

The creditors next argued that the 2008 passage of the Arizona trust code supported 
their contention that the Trust was liable for the creditor claims against King as the settlor. In 
support of this argument, they noted that the legislature adopted A.R.S. § 14-10504(D)(2) as 
part of the new trust code, which provides that, “[t]o the extent that under Arizona law 
life insurance proceeds . . . are exempt from . . . the reach of creditors, if the death benefit 
is payable to an individual beneficiary, the . . . proceeds . . . are also exempt from . . . 
creditors if payable to a trust . . . [for] that individual.” Thus, they argued, the 2008 
enactment of § 14-10504(D)(2), which protects from the settlor’s creditors life insurance 
benefits going to a trust, would be superfluous if A.R.S. § 20-1131(A) already offered such 
protection. The court disagreed, and found that the passage of A.R.S. § 14-10504(D)(2) did 
not make protection offered by A.R.S. § 20-1131(A) superfluous. The court explained that in 
enacting § 14-10504(D)(2), the Arizona legislature explicitly extended the broad protections 
against an insured’s creditors that are provided for beneficiaries of life insurance policies, found 
in § 20-1131(A), to trust beneficiaries of life insurance policies. The legislature passed the 
new trust code to “mak[e] clear that life insurance proceeds paid to individual and trust 
beneficiaries are protected from creditors of both the settlor and beneficiaries. The trust code 
simply expressly set forth the scope of the protections already implicitly afforded in § 20-
1131(A).” Accordingly, the court agreed with the probate court that § 20-1131(A) protects life 
insurance proceeds paid to a trust as beneficiary from the insured/settlor’s creditors. 

Finally, the court surveyed Arizona case law on the waiver of statutory protections, explaining 
that such waiver must be clearly intended and “[a] waiver is sufficiently express if ‘the language 
of waiver clearly conflicts with the right and thereby demonstrates the beneficiary’s intent 
to waive.’” Because neither King’s will nor the Trust instrument specifically stated that the 
debts should be paid from the life insurance proceeds, the court held that the Trust instrument 
lacked the clear, effective language necessary to waive the statutory protections found in § 20-
1131(A). Therefore, the court held that the statutory protection of King’s life insurance 
proceeds was not waived and King’s creditors could not reach the life insurance policies. 

The Arizona Court of Appeals agreed with the probate court that § 20-1131(A) protected the life 
insurance proceeds paid to the trust the third party beneficiary, from King’s creditors. 
But finding the language in the Trust did not effectively waive the statutory protections of § 
20- 1131(A), the court of appeals reversed the probate court and remanded the case for 
further proceedings. 

Eagle Bank v. Schlossberg (In re Korman), 2012 Bankr. LEXIS 2974, 2012 WL 2562469 
(Bankr. D.Md. June 28, 2012) 

Eagle Bank (“Bank”) and Roger Schlossberg, the Chapter 7 Bankruptcy Trustee 
(“Trustee”), sought turnover under 11 U.S.C. § 542 of a trust distribution to be made to 
Harvey Korman (“Korman”), the Chapter 7 debtor, from the John A. Korman Testamentary 
Trust (the “Trust”). They contended that the Trust terminated before Korman filed his 
bankruptcy petition, and therefore, the trust distribution was property of the estate. Korman 
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and the trustees of the Trust argued that the Bank and Trustee’s interpretation of the Trust 
was incorrect and inconsistent with a 1991 court-approved modification, which extended the 
term of the Trust. Korman opposed the turnover, contending that the distribution at issue was 
protected under the spendthrift provision in the Trust. 

The ultimate issue before the Court was whether Korman’s right to receive Trust distributions 
was an asset of the bankruptcy estate. That issue turned on the enforceability of the 
Trust’s spendthrift provision. The court explained that, if spendthrift provision was 
enforceable under non-bankruptcy law, Korman’s interest in the Trust, and his right to 
receive the distribution, were not property of the estate. The court further explained that 
whether the spendthrift provision was enforceable turned on whether the term of the Trust 
was extended by the 1991 Modification Order. 

As originally drafted, the Trust was to terminate upon the death of the last of the three initial 
beneficiaries, Helen Sepler. The Bank and Trustee contended that the Trust terminated by 
its terms on that date, in 2006, which preceded debtor’s bankruptcy petition date. They 
further argued that the spendthrift provision ceased to protect Korman’s distributions from his 
creditors upon termination of the trust, pursuant to § 19-1305.06 of the D.C. Uniform Trust 
Code. As such, the Bank and Trustee argued that the distribution received by Korman after 
he filed for bankruptcy in 2012, was property of the estate and subject to turnover. Korman 
argued that the Trustees and all of the beneficiaries agreed to continue the Trust past the initial 
termination date through a modification that was approved by a 1991 court order. As such, 
Korman argued that the trust had not yet terminated and that the spendthrift provision was still 
operative. 

The Bank and the Chapter 7 Trustee argued that the continuation of the Trust after the death of 
Helen Sepler was inconsistent with a material purpose of the Trust and therefore the 1991 order 
could not have extended the term of the Trust. They relied on § 19-1304.11(b) of the D.C. Trust 
Code, which provides that a trust may be modified upon consent of all of the beneficiaries 
if “the court concludes the modification is not inconsistent with a material purpose of the trust.” 
In dismissing this argument, the court pointed out that District of Columbia did not enact 
the Uniform Trust Code,  D.C. Code § 19-1304.01 et. seq., until 2004. Additionally, the 
court explained that determining whether the 1991 modification was inconsistent with a 
material purpose of the Trust was a matter for the Superior Court, not the bankruptcy court. 

The bankruptcy court further explained that, had determining whether the 1991 
modification was inconsistent with a material purpose of the Trust were a matter for the 
bankruptcy court to decide, it would have concluded that the material purpose of the Trust was 
to “provide income to the named beneficiaries for life, and then to distribute out the Trust assets 
to John A. Korman’s grandchildren,” including debtor Korman. The bankruptcy court concluded 
that the continuation of the Trust under the 1991 order benefitted the beneficiaries, and therefore, 
was not inconsistent with the material purpose of the Trust. As such, the Maryland 
bankruptcy court held that the 1991 order had effectively allowed the Trust to continue after 
Helen Sepler’s death in 2006. Because the Trust had not terminated, the spendthrift provision 
was still in force, and protected Korman’s Trust distributions from the reach of his creditors. 

In re Hilgers, 371 B.R. 465 (B.A.P. 10th Cir. 2007), aff’d, 279 Fed. Appx. 662 (10th Cir. 
2008) 

In this Chapter 7 bankruptcy case governed by Kansas law, the bankruptcy trustee brought an 
adversary proceeding seeking a declaration that the debtor’s remainder interests in the 
three revocable trusts that had terminated by reason of the death of the settlors were assets 
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of the debtor’s bankruptcy estate. The spendthrift trusts had provided income for several 
lifetime beneficiaries, all of whom were deceased, with the debtor being a remainder beneficiary.  

Because the Bankruptcy Code excludes from the bankruptcy estate property in a 
spendthrift trust, the court first considered whether the property at issue was still properly in a 
trust at the time the debtor filed for bankruptcy. The court first noted that K.S.A. § 58a-410 
provides that a trust terminates when it expires pursuant to its express or implied terms. Because 
the trust terms provided for life beneficiaries and then for the remainder to be divided 
among the remainder beneficiaries, the court found that no further purpose remained once the 
remainder was distributed. 

The court next looked at K.S.A. § 58a-817, which provides that upon termination of a trust, the 
trustee must proceed to expeditiously distribute the trust property, and at K.S.A. § 58a-
506, which provides that a creditor may reach a distribution within a reasonable time 
following termination even if the trust contains a spendthrift provision. Taking these two 
sections together, the court concluded that the spendthrift provisions of the trust ceased to be 
effective upon termination of the trust. Because the spendthrift provisions were not effective, 
the court held that the property belonged to the bankruptcy estate. 

J.B. Hunt, LLC v. Thornton, 432 S.W.3d 8 (Ark. 2014) 

J.B. Hunt is a judgment creditor of Robert and Frieda Thornton. The Thorntons are the trustees 
and life beneficiaries of five charitable-remainder trusts. Each trust provides quarterly annuity 
distributions to the Thorntons until their deaths. J.B. Hunt commenced an action to attach the 
Thorntons’ interest in the future distributions from the trusts and apply them to the satisfaction of 
the judgment. After J.B. Hunt’s action was consolidated with another case involving various 
other judgment creditors, J.B. Hunt’s action was subsequently dismissed. J.B. Hunt appealed. 
J.B. Hunt asserts that the Arkansas Trust Code, specifically Ark. Code Ann. § 28-73-501 (UTC § 
501), provides that a creditor may reach future distributions from a trust. Appellees, the 
Thorntons and various other judgment creditors, all argue that while attachments of future 
distributions are authorized in some situations by Ark. Code Ann. § 28-73-501 (UTC § 501), the 
Court agreed with appellees that it is not permissible in this case. The Court looked to the 
comments under UTC § 501, which it concluded make clear that a creditor may not reach a 
contingent interest of a debtor. The Court held that when payment is contingent, garnishment of 
future payments is not permitted, and that the Thorntons' future distributions were not certain 
because they are contingent upon their survival as beneficiaries. The judgment dismissing J.B. 
Hunt’s action was affirmed.  

Investors Title Insurance Co. v. Herzig, 788 N.W.2d 312 (N.D. 2010) 

A judgment creditor brought action under the Uniform Enforcement of Foreign Judgments Act 
to enforce a North Carolina judgment against an interest in judgment debtor’s mother 
testamentary trust for his benefit. That trust contained a spendthrift clause. The trial court denied 
petitioners’ motion to attach the trust property in the trust and canceled a lis pendens on 
real estate in the trust. 

The Supreme Court affirmed the trial court’s decision finding that the trust was protected by a 
valid spendthrift clause under N.D.C.C. § 59-09-02 (UTC § 502) which applied to the judgment 
at issue. The court also held that the debtor did not have any more control over the trust than his 
beneficial interest in the trust, and the protection afforded by the spendthrift clause was 
not against public policy. 
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Kraft v. Commissioner, 142 T.C. 259 (2014) 

Mr. Kraft owed significant taxes to the U.S. Government.  The Internal Revenue Service 
(“IRS”) brought collection proceedings against Mr. Kraft. It soon became evident that Mr. Kraft 
did not own assets sufficient to pay his tax deficiency.  However, it also became clear that Mr. 
Kraft was the beneficiary of an irrevocable trust (the “Kraft Trust”) of which Mr. Kraft was the 
settlor.  The Kraft Trust provided that the trustee could distribute to Mr. Kraft, as the only 
beneficiary, amounts of net income and principal as the Trustee deemed necessary and 
appropriate for Mr. Kraft’s health, maintenance, support, and education. The Kraft Trust 
contained a spendthrift provision.  The Kraft trust was governed by the law of the District of 
Columbia (“DC”).  The IRS issued an attachment for the assets. Mr. Kraft requested a collection 
due process hearing (“CDP”).  The hearing officer sustained the IRS’s ability to levy on the 
assets of the Kraft Trust for Mr. Kraft’s past due taxes, and Mr. Kraft appealed.  

The Tax Court first noted that a spendthrift trust is a creation of state law which generally 
prevents creditors from invading the principal of a trust in order to satisfy the debts of a 
beneficiary.  The IRS is an exception to that general rule.  In cases where the IRS is attempting 
to levy on the assets of an irrevocable spendthrift trust, the issue becomes whether, and to what 
extent, the taxpayer has property rights in the trust on which the IRS can levy.  State law 
determines what types of interests in a trust are “property rights.”  The court then looked at the 
DC version of the UTC.  DC’s version of UTC § 505 (D.C. Code § 19-1305.05(a)(2)) provides 
that a creditor of the settlor can reach the maximum amount of assets that may be distributed to 
the settlor from a Trust.  “According to the Uniform Trust Code comments, ‘a settlor who is also 
a beneficiary may not use the trust as a shield against the settlor’s creditors.’ Uniform Trust Code 
sec. 505 cmt. (citing Restatement (Third) of Trusts section 58(2)).” The Tax Court accordingly 
upheld the CDP’s conclusion that the IRS could levy on the assets of the Kraft Trust to satisfy 
the unpaid taxes of Mr. Kraft as he was the settlor of that trust and the trustee had the discretion 
to distribute all of the trust assets to him. 

In re Marcato, 2009 Bankr. LEXIS 1870, 2009 WL 1856578 (Bkrtcy. M.D. Ala. June 29, 
2009) 

A mother established a Qualified Personal Residence Trust (QPRT) and named her four children 
as continuing beneficiaries after the termination of her term interest. Following the 
mother’s death, the trustee as given broad discretion to retain trust assets and sell the 
residence. At such time as the trustee deemed appropriate, trust assets were to be distributed to 
the children in equal shares. Subsequent to this division, one of the children filed a petition in 
bankruptcy as a co- debtor with her husband. The trustee in bankruptcy then filed a motion to 
require the child to turn over her interest in the QPRT. 

The court denied the motion. Interests in a spendthrift trust are excluded from a debtor’s 
bankruptcy estate to the extent that they are protected from creditors under applicable state law. 
The Alabama UTC recognizes the validity of spendthrift provisions, Ala. Code § 19-3B-
502. The spendthrift clause in the QPRT met Alabama’s requirement, so the child’s interest 
in the QPRT  was  not  subject  to  attachment  by the  trustee  in  bankruptcy.  The  court  
rejected  the argument that the trust had terminated at the mother’s death and found instead that 
the termination of the trust was within the discretion of the trustee and had not occurred. The 
assets were protected from the creditors of the child so long as the assets were held by the trustee. 

Olsen v. Reuter (In re Reuter), 499 B.R. 655 (Bankr. W.D. Mo. 2013) 

Debtor, Nathan, and his wife, Kathleen, the Defendants, were co-trustees of the Kathleen S. 
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Reuter Revocable Trust (the “Kathleen Trust”) and the Nathan P. Reuter Revocable Trust (the 
“Nathan Trust”), which they established on September 16, 2005 (the “Trusts”). The bankruptcy 
court denied confirmation of Debtor’s proposed bankruptcy plan, and held that the Debtor had 
interests in property of the Trusts and that such interests were property of the bankruptcy estate. 
The Court directed the bankruptcy Trustee to determine what action was necessary to realize on 
the Debtor’s interest in the Trusts. 

The Bankruptcy Trustee (the “Trustee”) was appointed and challenged Debtor’s rights in 
the Trusts. The Trustee filed an adversary proceeding claiming that the Debtor’s rights and 
powers as trustee to distribute the Trust property, his beneficial interest in the Trusts, and his 
rights to revoke the Trusts were the Trustee’s to exercise. The Trustee also claimed that the 
spendthrift provisions in the trusts were invalid under Missouri law. In order to realize the 
claimed rights in the estate property, the Trustee sought a declaratory judgment that Debtor had 
an interest in, and power over, the property of the Trusts, and ordering the Defendants to 
turnover to the Trustee all interests and powers declared by the Court to be property of the 
estate. The Defendants filed motions to dismiss the Trustee’s complaint on multiple theories. 

The bankruptcy court began by determining the exact nature of the Debtor’s interests in 
the Trusts at the time that he filed for bankruptcy. The court explained that “[a]ny interest 
which a debtor retains in a trust is property of the estate, including the power to amend the trust 
and the power to revoke a revocable trust. . . .Thus, what comes into the bankruptcy estate is 
not only the property in which debtor has an interest, but also, the powers the debtor can 
exercise for his benefit over property.” 

The Debtor argued that his rights, claims or interests in the Kathleen Trust were not property of 
the bankruptcy estate because his powers were only exercisable for the benefit of other persons 
or entities, and “any power that the debtor may exercise solely for the benefit of an entity other 
than the debtor” is not property of the bankruptcy estate. Analyzing the language of the trust 
instrument, the court found that the Debtor, as co-trustee, had the authority to distribute amounts 
of net income and principal to or for the benefit of his wife and himself. Accordingly, the court 
held Debtor’s powers were not exercisable solely for the benefit of someone else, making the 
exception cited by the Debtor inapplicable. Accordingly, the court concluded that the Debtor’s 
rights as a co-trustee of the Trusts were property of the estate. 

Having determined that the Debtor’s rights as co-trustee of the Trusts was property of the estate, 
the court next considered to what extent these powers enabled the Debtor, and therefore 
the bankruptcy Trustee, to reach the assets of the Trusts. After analyzing the language of 
the Kathleen Trust, the court concluded that while the Debtor had powers over the Kathleen 
trust as a co-trustee, these powers were limited. Under §456.7-703.1 of the Missouri 
Uniform Trust Code (MUTC), “a co-trustee must act by majority decision.” Thus, the Debtor 
did not have the authority to act as trustee under the Trusts without Kathleen’s consent. As a 
result, the court concluded that while the Trustee succeeded to the Debtor’s powers in theory, 
the Trustee could not exercise these powers in her discretion. The Trustees’ rights as co-trustee 
were, thus, limited to the extent that they were subject to Kathleen’s consent. 

Next, the court considered whether Debtor’s beneficial interest in the Trusts was an interest in 
property, making it property of the bankruptcy estate. The court explained that, pursuant 
to MUTC §456.5-504.1, as beneficiary’s interest in a trust subject to the trustee’s discretion is 
not an interest in property. The court further explained that this rule applies whether or not there 
is a spendthrift provision, pursuant to MUTC §456.5-504.3. The court quoted the Missouri 
Comment to §456.5-504 for support, explaining that “discretionary interests in trusts are 
not property for any purpose, including bankruptcy, dissolution of marriage, Medicaid 
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claims, or any other claims of creditors or others.” Because the bankruptcy court 
determined that “the Trusts [we]re indisputably discretionary,” §456.5-504 was dispositive 
and the Debtor’s beneficial interest in the Trusts was not property of the estate. 

The court next considered whether the Debtor had the power to revoke the Kathleen 
Trust, which, in turn, would give him the power to withdraw the trust assets, making them 
property of the bankruptcy estate. The court noted that, pursuant to MUTC §456.6-602.2(2), “if 
a revocable trust is funded by more than one settlor, each settlor can revoke the trust with 
regard to the portion of the trust property attributable to that settlor’s contribution.” Thus, 
the court determined that whether the Debtor had the right to revoke the Kathleen Trust turns 
on whether the Debtor was a settlor of that Trust. Under MUTC §456.1-103(23), a “Settlor” 
is a person “who creates, or contributes property to, a trust. If more than one person creates 
or contributes property to a trust, each person is a settlor of the portion of the trust property 
attributable to that person’s contribution except to the extent another person has the power to 
revoke or withdraw that portion pursuant to the terms of the trust.” Thus, because the 
Kathleen Trust instrument granted Kathleen the sole power to revoke or withdraw the portion 
of the Trust property contributed by the Debtor, the court concluded that the Debtor was not a 
settlor of the Kathleen Trust under Missouri law. 

The court next addressed the Trustee’s argument that the spendthrift provision in the Kathleen 
Trust was invalid under Missouri Law. However, in support of this argument, the Trustee cited a 
series of cases that had since been superseded by Missouri’s enactment of the MUTC, 
2005. Under 11 U.S.C. §541(c)(2), a restriction on the transfer of a beneficial interest of a 
debtor in a trust that is enforceable under applicable non-bankruptcy law is also enforceable in a 
bankruptcy case. Therefore, the court explained, as long as the spendthrift trust is enforceable 
under Missouri law, the trust assets are protected from the reach of a debtor’s creditors in 
bankruptcy. Under Missouri law, “[a] spendthrift provision is valid if it restrains either the 
voluntary or involuntary transfer or both the voluntary and involuntary transfer of a 
beneficiary’s interest.” MUTC §456.5-502.1. If there is a valid spendthrift provision, “a 
creditor or assignee of the beneficiary may not reach the interest or a distribution by the 
trustee before its receipt by the beneficiary.” MUTC §456.5-502.3.7. 

The court rejected the Trustee’s argument that “whether a trust protects a debtor’s assets from a 
creditor depends in part on the debtor’s ‘degree of control over trust assets.’” The court 
explained that this reasoning, which was frequently adopted by Missouri courts prior to 
the enactment of the MUTC, was intentionally overruled by the Missouri legislature, as is 
evident by the comments to §456.6-505. Citing the legislative history, the court refused to 
ignore the plain meaning of the statute and rejected the Trustee’s argument that “a 
spendthrift provision can be invalidated due to the debtor’s excessive dominion and control 
over the trust assets.” As such, the court held that the spendthrift provision in each Trust was 
valid under Missouri law. 

Finally, the trust refused to grant the Trustee’s request that the court “exercise its 
equitable power to, in essence, override the Missouri trust statute.” The court disagreed with the 
Trustee’s interpretation of its equitable powers under §456.1-105.2(13), which provides that the 
terms of a trust prevail over any provisions of the MUTC, except “the power of the court 
to take such action and exercise such jurisdiction as may be necessary in the interests of 
justice.” Rejecting the Trustee’s request, the court explained that §456.1-105.2(13) addresses 
situations in which there is a conflict between the terms of a trust and the MUTC. In the 
present case, no such conflict existed. Because the court found that “the result [Trustee] 
advocate[d] would require the Court not merely to supplement those provisions but rather to 
supplant them or, more accurately to eviscerate the MUTC’s carefully drafted limitations on 
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creditor access to trust assets,” it refused to interpret §456.1-105.2(13) so broadly. 

Following it’s lengthy analysis of the arguments presented on appeal, the bankruptcy 
court granted the Defendants’ motions to dismiss insofar as the Trustee’s complaint sought a 
determination that the Debtor’s beneficial interest in the Trusts was property of the estate, that 
the spendthrift clauses in the Trusts were invalid, and that the Debtor had a right to revoke the 
Kathleen Trust, or to withdraw assets from the Trusts that may be exercised by her. The court 
denied the Defendant’s motion to dismiss the Trustee’s claim that it had the authority to exercise 
the Debtor’s rights as co-trustee, while noting that such rights were limited by the Trust 
provisions and applicable Missouri law. 

In re Salahi, 2012 Bankr. LEXIS 1813, 2012 WL 1438213 (Bankr. E.D. Va. April 25, 2012) 

The Chapter 7 trustee of Ms. Salahi’s bankruptcy estate filed a motion requesting that 
Ms. Salahi turnover assets, pursuant to 11 U.S.C.S. § 542(a). The trustee sought to obtain 
property held in a spendthrift trust of which the debtor was a co-settlor and the sole beneficiary, 
and over which she retained complete control. Having adopted the Uniform Trust Code in 2005, 
Virginia recognizes the enforceability of spendthrift trust provisions. However, the court 
explained that there are limitations on the enforceability of spendthrift provisions, notably, 
where the trust is a self-settled trust. The court cited Va. Code. § 55-545.05 (since repealed and 
recodified at § 64.2- 747), which provides that “where the beneficiary retains control over the 
use and disposition of the trust assets, the trust is treated as a revocable trust, despite the 
fact that the terms of the indicate that it is an irrevocable trust. The property in a revocable 
trust is subject to the claims of the settlor’s creditors, at least during the settlor’s lifetime. The 
debtor in this case was the settlor of the trust, the sole beneficiary, and trustee of the trust. The 
debtor retained complete control over the use and disposition of the assets. As such, the 
Bankruptcy Court held that the trust assets had to be turned over to the bankruptcy trustee, to 
pay the debtor-settlor’s creditors. 

The debtor, Mrs. Salahi, argued that the property was contributed to the trust by her husband, 
Mr. Salahi, and that the trust was, therefore, not a self-settled trust and should be exempted from 
the bankruptcy trustee’s reach. The court noted that the Uniform Trust Code and Va. Code § 55- 

541.03 (now § 64.2-745.2(E)), provide that a “settlor” is “a person, including a testator 
who creates, or contributes property to, a trust. . . . If more than one person creates or 
contributes property to a trust, each person is a settlor of the portion of the trust properly 
attributed to that person’s contribution except to the extent another person has the power to 
revoke or withdraw that portion.” Thus, the court explained that each person who contributes 
property to a trust is considered to be the settlor, as to that party’s contribution to the 
trust. However, upon Mr. Salahi’s death, Ms. Salahi became the sole beneficiary of the trust, 
with complete control over all of the assets for the trust estate, pursuant to the terms of the 
trust. Because Ms. Salahi could exercise control over all of the trust property, including property 
contributed by others, the entire trust estate was subject to the claims of her creditors. As such, 
the court granted the bankruptcy trustee’s motion for turnover of the trust assets. 

In re Skubitz, 2014 Bankr. LEXIS 264, 2014 WL 222103 (Bankr. D. Kan. Jan. 21, 2014) 

Husband created a will in 1994 that made provisions for specific assets and gave the rest of the 
property to his wife, the Debtor in this action, as trustee of two trusts. The will was filed in 2003. 
The first trust, Trust A, was established with as much of his residuary estate as was needed to 
take full advantage of the federal estate tax unified credit and state death tax credit available to 
the estate. The other trust, Trust B, was terminated in 2005. The will directed how Trust A was to 
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be managed and held. It contained a provision called “Prohibition Against Anticipatory 
Assignment”, which the bankruptcy trustee in this action concedes would ordinarily make it a 
spendthrift trust under K.S.A. 58a-502 (UTC § 502) and therefore not property of the Debtor's 
bankruptcy estate. However, the bankruptcy trustee contends the Debtor's power as the trustee of 
the trust to make distributions to herself is a power of withdrawal under the Kansas Uniform 
Trust Code § 505 (UTC § 505) which authorizes creditors of the holder of a power of withdrawal 
to reach trust property subject to the power, despite a spendthrift provision in the trust. The Court 
found that the bankruptcy trustee was wrong because (1) he overlooked § 502(d) of the Kansas 
UTC (UTC § 504(b)) which prevents the Debtor's creditors from attaching a beneficial interest 
that is exercisable only in the trustee’s discretion, and (2) Kansas adopted a 2004 amendment to 
the UTC (UTC § 504(e)) clarifying that a creditor could not reach a discretionary interest of a 
beneficiary trustee who is also trustee if the beneficiary-trustee’s discretion is subject to an 
ascertainable standard, which was the case here. Debtor’s motion for summary judgment was 
granted.  

Sowers v. Luginbill, 889 N.E.2d 172 (Ohio App. 2008) 

The successor trustee of a deceased settlor’s revocable trust brought a declaratory 
judgment action seeking to establish that motorist, who sued settlor before his death for injuries 
sustained in an automobile accident, was not entitled to reach trust assets to satisfy her claims. 
Summary judgment of motorist was granted and trustee appealed. 

On appeal, the summary judgment was sustained. Ohio’s version of the UTC provides 
that property of a revocable trust is subject to the claims of creditors, R.C. §5805.06 
(UTC § 505(a)(3)). The court held that this statue serves to protect creditors from the use of 
revocable trusts to protect assets from legitimate claims. The effective date of the transfer of 
assets to the trust for creditor purposes was date of settlor’s death, not date of transfer of the 
assets to the revocable trust. Therefore, the motorist was not a “subsequent creditor” under Ohio 
law. 

In re Spector, 2010 Bankr. LEXIS 3743, 2010 WL 4258260 (Bkrtcy. E.D. Mo. Oct. 26, 2010) 

A debtor’s employer established and funded a substantial deferred gift annuity with a 
major University. The gift annuity agreement provided that the debtor would begin receiving 
monthly payment upon attaining age 60. The debtor never contributed any funds to the gift 
annuity and the annuity agreement prohibited the debtor from altering the amounts or timing of 
distributions from the annuity. The annuity agreement also specifically stated that it was non-
assignable. The debtor filed for bankruptcy at the age of 55 and claimed her interest under the 
gift annuity was exempt from her bankruptcy estate as a spendthrift trust under state law. 

The Bankruptcy Court ruled that the gift annuity was a trust under the Missouri Uniform Trust 
Code. The court determined that the deferred gift annuity agreement met the necessary elements 
under R.S.Mo. Section 456.4-401 to be a trust in that: (1) the employer/settlor had capacity to 
create the gift annuity/trust; (2) the employer/settlor indicated her intention to create the 
gift annuity\trust; (3) the gift annuity\trust had a definite beneficiary (e.g. the debtor); (4) the 
University was clearly a fiduciary with respect to the debtor and had duties to perform; and (5) 
the same person was not the sole trustee and sole beneficiary. Furthermore, there is no 
requirement that the word “trust” be used to create a trust so long as all the elements of R.S.Mo. 
Section 456.4-401 are met. The gift annuity in this case met all those elements. 

The court next considered whether or not the gift/annuity trust contained a spendthrift clause. 
The non-assignable provision made it a spendthrift trust.” Section R.S.Mo. 456.5-502 specifies 
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that a spendthrift provision in a trust is valid if “it restrains either the voluntary or involuntary 
transfer or both the voluntary and involuntary transfer of a beneficiary’s interest.” The 
court concluded that the provision of the gift annuity agreement that stated that “this annuity 
is non- assignable” restrained the voluntary transfer of the debtor’s interest in the gift annuity 
and thus constituted a spendthrift clause within the meaning of the Missouri Uniform Trust 
Code. Note, however, that UTC Section 502 requires that to be valid, a spendthrift clause must 
restrain both the voluntary and involuntary interest of the beneficiary. Missouri changed this 
provision when enacting this section to comply with prior law, and in this case, that change 
resulted in the non- assignment clause in the gift annuity to constitute a spendthrift provision. 
Therefore, the Bankruptcy Court determined that the gift annuity was a spendthrift trust exempt 
from inclusion in the debtor’s bankruptcy estate. 

In re Tait, 2008 Bankr. LEXIS 2489, 2008 WL 4183341 (Bkrtcy. S.D. Ala. Sept. 10, 2008) 

A debtor was named as sole trustee of irrevocable trust created by his parents. It held various 
properties, including an historic plantation that had been in his family for generations. There was 
also approximately $500,000 of cash and other investments. Debtor renovated the 
plantation, spending in excess of $4,000,000, a substantial portion of which was debtor’s 
own assets. Debtor was terminated as the CEO of an insurance company and an action was filed 
against him for withdrawing approximately $4,000,000 from a company trust account for his 
own purposes. That action was settled and debtor gave a promissory note to the company for 
$980,000 secured by the plantation and signed by him individually, his wife, and him as 
trustee of the trust. Foreclosure proceedings were commenced against the plantation. Debtor 
filed bankruptcy and resigned as trustee. Successor trustee brought action against the 
bankruptcy estate to declare the promissory note unenforceable against the trust and the 
plantation. 

The court held that the promissory note was not enforceable against the trust and the 
security interest in the plantation was void. A trustee acts as a fiduciary and must act in the best 
interest of the beneficiaries of the trust, Ala. Code § 19-3B-801. He must act as a reasonable, 
prudent person in investing trust assets, Ala. Code § 19-3B-901(b). Using trust assets for 
personal reasons of the trustee is self-dealing and a violation of the trustees duty of loyalty, 
Ala. Code § 19-3B-802. Although the trust granted broad discretion to the debtor as 
trustee, it did not abrogate the debtor’s fiduciary duties as trustee. Thus, the mortgage against 
the plantation was void. 

However, the evidence showed that the debtor expended vast sums of his personal assets on the 
plantation owned by the trust. A settlor includes a person that contributes assets to a trust, Ala. 
Code § 19-3B-103(16) (UTC § 103(15)). While the trust included a spendthrift clause, state law 
provides that a spendthrift clause will not prevent a settlor’s creditors from attaching trust assets, 
Ala. Code § 19-3B-501 and 505 (UTC §§ 501 & 503). Thus, the creditor had an equitable lien 
on the self-settled remainder interest of debtor in the trust. 

TD Bank, N.A. v. Pearl, 891 F. Supp. 2d 103 (D.D.C. 2012) 

Plaintiff TD Bank, N.A. (“TD Bank”) brought this action against Defendant Geryl Pearl, 
the surviving spouse of Frank Pearl, asserting claims under the District of Columbia 
Uniform Fraudulent Transfer Act of 1995 (the “DC-UFTA”), D.C. Code §§ 28-3101-28-3111. 
The present case resulted from TD Bank’s Motion for a Preliminary Injunction 

On September 30, 2010, TD Bank created a $17.5 million unsecured credit facility for an LLC 
owned by Mr. Pearl. Mr. Pearl personally guaranteed the loan. In November 2011, Mr. 
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Pearl learned that he had terminal cancer. Shortly thereafter, Mr. Pearl sought to restructure his 
credit facility with TD Bank. On December 27, 2011, before the parties reached any agreement 
as to a credit restructuring suggestion made by Mr. Pearl, Frank Pearl created the Perseus Trust, 
which would operate his interests in the LLC and any affiliated entities upon his death and 
pay the proceeds to Ms. Pearl. Mr. Pearl retained the unfettered right to amend or revoke the 
trust during his lifetime. The trust was subject to a “spendthrift” provision, meaning that 
creditors of Ms. Pearl, but not Mr. Pearl, had limited ability to reach the trust’s assets. 

Mr. Pearl passed away on May 4, 2012. His death was an event of default under the extant credit 
agreement, and TD Bank therefore became a creditor of Mr. Pearl’s estate. Based on the 
evidence presented, the court found it unlikely that Mr. Pearl’s probate estate would be adequate 
to satisfy the claims of all his creditors. On July 16, 2012, TD Bank filed a claim against Mr. 
Pearl's estate in the Superior Court, seeking a total of $16,401,126.42, the same amount that TD 
Bank sought against Ms. Pearl in this case. 

In support of its Motion for a Preliminary Injunction, TD Bank contended that the creation and 
funding of the Perseus Trust was actually fraudulent under D.C. Code § 28-3104(a)(1) 
and constructively fraudulent under D.C. Code § 28-3105(a). After considering the evidence in 
light of the eleven “badges of fraud,” the court found that one overarching set of 
considerations prevented TD Bank, from establishing a likelihood that it would ultimately 
succeed on the merits of its claim. 

Specifically, the Perseus Trust was revocable at the time of Mr. Pearl’s death. Under the District 
of Columbia Uniform Trust Code, “the property of a trust that was revocable at the 
settlor’s death is subject to claims of the settlor’s creditors . . . to the extent the settlor’s 
residuary probate estate is inadequate to satisfy those claims.” D.C. Code § 19-1305.05(a)(3) 
(emphasis added) (UTC 505). As a result, the creation and funding of the Perseus Trust did not 
make any of Mr. Pearl’s assets unavailable to his creditors. As the court explained, “[b]efore 
and after the transfer, the universe of reachable assets remained, for all practical purposes, 
exactly the same.” The court concluded that, in the event Mr. Pearl’s probate estate was 
“inadequate” to satisfy the claims of creditors, which seemed likely, the property of the Perseus 
Trust would be “subject to claims of [his] creditors.” D.C. Code § 19-1305.05(a)(3). 

On this record, the Court concluded that TD Bank failed to show a likelihood of success on the 
merits of its claim that the creation and funding of the Perseus Trust was actively or 
constructively fraudulent under D.C. Code § 28-3105(a). Because TD Bank failed to make this 
showing, the court held that the evidence weighed against the issuance of a preliminary 
injunction, which the court ultimately declined to issue. 

In re Indenture of Trust Dated Jan. 13, 1964 (Weinstein v. Weinstein), 326 P.3d 307 (Ariz. 
Ct. App. 2014) 

Settlors established a trust for the benefit of their three grandchildren with their son, as the 
trustee. The trust lasted until the death of the Settlors’ son.  In 2000, one of the grandchildren, 
Milton, executed a purported assignment of his trust interest to beneficiary trust for the benefit of 
the descendants of his siblings, in exchange for $75,000 in trust assets.  Settlor’s son died in 
2010 and the trust terminated and the assets were distributed pursuant to the trust instrument and 
the assignment.  Two years after the son’s death (twelve years after the assignment), Milton sued 
the trustee for an accounting, surcharge, and to invalidate the assignment as a violation of the 
trust’s spendthrift provision.  The Siblings moved to dismiss Milton’s action on the basis that he 
lacked standing because he had no interest in the trust due to the assignment, or in the 
alternatives due to laches.  
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First the court observed that only an “interested person” can bring an action regarding a trust 
under A.R.S. § 14-10201(A) (UTC § 201).  An interested person is any “beneficiary,” A.R.S. § 
14-10201(A). Therefore, if Milton had released his interest in the trust, as found by the trial 
court, then Milton had no standing to bring the action.  Second, the court found that the trust 
instrument contained a valid spendthrift clause.  Under Arizona law, a trustee may make 
distributions under an assignment of a beneficial interest in spite of a spendthrift clause, but that 
assignment may be repudiated by the beneficiary, and the Trustee must thereafter respect the 
terms of the trust.  A.R.S. § 14-10502(B) (UTC § 502).  Therefore, Milton’s assignment acted as 
a revocable order by him to the Trustee; and thus the Trustee was not liable for following the 
term of the assignment.  However, the assignment did not divest Milton of his interest in the trust 
as a beneficiary.  

The court then went on to analyze whether Milton had relinquished his right to any interest in the 
trust under the doctrine of Laches.  Milton’s wait of 12 years after the assignment and 2 years 
after the termination and distribution of the trust assets, which was relied upon to the detriment 
of his siblings and their descendants, was unreasonable.  Therefore, because Milton no longer 
had an interest in the trust, he had no standing to bring the action. 

In re Wiley, 2012 Bankr. LEXIS 5927, 2012 WL 6705416 (Bankr. N.M. Dec. 26, 2012) 

This case was brought in the United States Bankruptcy Court for the District of New Mexico, for 
final hearing on the bankruptcy Trustee’s Amended Motion for Order Approving Compromise 
of Controversy pursuant to Fed. R. Bankr. P. 9019. True Value, a creditor, objected. True Value 
objected to the proposed settlement, claiming that the bankruptcy Trustee had failed to evaluate 
the net worth of an LLC and Trust owned by the debtor and complaining that the 
proposed settlement amount was insufficient “considering the possible assets” of the 
various entities owned by the debtor. True Value argued the Trustee should have included the 
assets held in one of the debtor’s trusts, the “Wiley Trust,” in determining the settlement 
amount. The court disagreed with True Value’s claim, noting that the Wiley Trust 
contained a valid spendthrift provision, which made it impossible for the bankruptcy Trustee to 
use assets in the trust to repay debtor’s creditors. 

The court explained that spendthrift trusts are governed by statute in New Mexico. Section 46A- 
5-502 of the New Mexico Uniform Trust Code (UTC 502), provides: 

A. A spendthrift provision is valid only if it restrains both voluntary and involuntary 

transfer of a beneficiary’s interest 

B. A term of a trust providing that the interest of a beneficiary is held subject to a 

“spendthrift trust,” or words of similar import, is sufficient to restrain both 

voluntary and involuntary transfer of a beneficiary’s interest 

C. A beneficiary may not transfer an interest in a trust in violation of a valid 

spendthrift provision and, except as otherwise provided in this article, a creditor 

or assignee of the beneficiary may not reach the interest or a distribution by the 

trustee before its receipt by the beneficiary 

The court reviewed and quoted the language of the Wiley Trust’s spendthrift provision, 
providing that: 
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the interest of any beneficiary in either the principal or income of this 
trust shall not be subject to the claims of any creditor of any such 
beneficiary, nor be subject to the attachment, garnishment, execution, or 
other legal or equitable process or lien brought by or in favor of any 
creditor. 

As such, the court held that the Wiley Trust satisfied the requirements of § 46A-5-502 of the 
New Mexico Uniform Trust Code, and was a valid spendthrift trust. The court dismissed True 
Value’s argument that the bankruptcy Trustee should have included the Wiley Trust assets 
in calculating the proposed settlement. 

ARTICLE 6: REVOCABLE TRUSTS 

Article 6 governs revocable trusts, specifying the standard of capacity to create, revoke, 
or amend a trust (Section 601) and the statute of limitations on contesting the validity of a 
revocable trust (Section 604). The cases have centered on the revocation and amendments 
of revocable trusts (Section 602) and the rights of trust beneficiaries while the settlor is 
living (Section 603). The capacity to create a revocable trust (601) is discussed in the Wild case 
under Section 1004. 

Billings v. Billings, 35 A.3d 1030 (Vt. 2011) 

A husband and wife divorced. While the couple had few assets and a lot of debt, the husband 
came from a family with significant wealth. At the time of the divorce, the husband was 
the beneficiary of his parent’s revocable trust and had an interest in both a Qualified 
Personal Residence Trust and in an irrevocable life insurance trust established by his parents. 
The trial court had granted husband’s motion in limine regarding evidence of the revocable 
trusts, and had held that the valuation of the husband’s interest in the two irrevocable 
trusts was too speculative to take into account. 

The Supreme Court of Vermont ruled that expectancies under either a will or a revocable trust 
should be treated the same in matrimonial property settlements. The court relied on  UTC 
Section 601 comments that “the revocable trust is used primarily as a will substitute with 
its provision being determination of the person to receive the trust property upon the 
settlor’s death.” The court ruled that any interest that a beneficiary has under a will or 
revocable trust is not marital property if the testator is still alive. But the interest in a 
revocable trust can be considered as a relevant factor when determining property settlement 
amounts because being a beneficiary to a revocable trust is an opportunity for one to acquire 
capital assets in the future. When considering this type of interest it is appropriate to weigh 
the uncertainty of distribution timing and amount. Further, the court held that a person’s 
interest in an irrevocable trust is marital property reversing the trial court’s ruling on the 
motion in limine. However, the court found that the trial court considered the husband’s 
interest to be marital property, but had insufficient evidence to value those interests. The 
lower court’s decision was upheld on that issue. Compare this case to Goodlander, 
discussed under Section 814, where the Vermont courts addressed a very similar issue 
regarding the status of expectancies in a divorce situation. 

REVOCATION OR AMENDMENT OF REVOCABLE TRUST (Section 602) 

This Section provides that a trust may be revoked in substantial compliance with the method 
provided in the trust agreement. If the trust does not make the method in the trust 
instrument exclusive or if the agreement is silent, the trust may also be revoked by a 
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later will or codicil that expressly refers to the trust or specifically devises property 
that would otherwise pass under the trust, or by any other method manifesting clear and 
convincing evidence of an intent to revoke. In resolving disputes in this area, resort to extrinsic 
evidence is often necessary.  

Barlow v. Olguin (In re Estate of Schlicht), 329 P.3d 733 (N.M. Ct. App. 2014) 

Darrell Schlicht executed a revocable trust in 1991, which he amended four times.  Darrell and 
his wife, Verlea, were named as co-trustees.  The trust gave the residue upon Darrell’s death to 
Verlea, and if she died before distribution to her, to Darrell’s nephew Barlow or his descendants, 
and named Barlow as successor trustee.  In the trust, Darrell reserved the right to amend or 
revoke the trust during his lifetime by a written instrument signed by Darrell and delivered to the 
trustee. On December 16, 2010, Darrell executed a will that purported to revoke the trust terms 
concerning how the assets pass upon Verlea’s death, and instead gave those assets pursuant to 
Darrell’s will.  Darrell’s new will passed the assets to his long time caretaker and named the 
caretaker as executor.  The next day Verlea died, and the day after that Darrell died. The 
caretaker moved to be appointed as trustee of the revocable trust to distribute the assets to the 
probate estate, and Barlow objected.  The trial court held that the UTC permitted amendment of a 
trust by “substantial compliance” with the method provided in the trust terms, and that the will 
demonstrated substantial compliance and manifested Darrell’s intent, revoked the trust and all 
provisions in favor of Barlow, and appointed the caretaker as trustee for the purpose of 
transferring assets to the estate.  Barlow appealed.  

On appeal, the Court of Appeals affirmed the trial court on the grounds that:  (a) the trust terms 
provided one method for amending or revoking the trust, but did not expressly state that the 
method was the exclusive method for doing so; (b) the settlor “substantially complied” under the 
UTC with the method under the trust terms; (c) because the method in the trust was not 
exclusive, under the UTC the settlor also validly amended or revoked the trust by a later will that 
expressly refers to the trust and devised property that would otherwise pass under the trust terms, 
and there was clear and convincing evidence of the settlor’s intent to amend or revoke the trust; 
(d) even if the trust terms were an exclusive method of revocation, the trust terms are not 
inconsistent with a duly executed will signed by the settlor and delivered to the trustee during the 
settlor’s lifetime, notwithstanding the fact that the will does not “speak” until the settlor’s death. 

Davis v. Young, 190 P.3d 23 (Utah Ct. App. 2008) 

A husband and wife created joint revocable trust in 1993, to which they transferred their farm. 
The farm was the main asset of the trust. The trust provided that it could be revoked while both 
the husband and wife were alive only “by an instrument signed by Grantors.” Upon the deaths of 
husband and wife the trust residue was distributable equally to their children. The 
successor trustee of the trust was a son of the couple. A Grandson (not son of the successor 
trustee) had lived with the couple and farmed the land.   In 2001, the husband executed a 
quitclaim deed conveying the farm to grandson. It was not signed by wife, but was 
delivered to grandson. Husband died in 2003 and 9 days later, wife added her signature 
(“…or rather an illegible mark”) to the deed, and 3 days after that the deed was recorded. 
Trustee brought an action to invalidate  the  deed. The trial court set aside the deed as 
void ab initio and the grandson appealed. 

The Court of Appeals held that it was immaterial whether or not Utah’s Uniform Trust 
Code applied to this action, as the result would be the same under Utah’s prior common law 
or the UTC. The issue considered by the court was whether or not the deed acted as an 
effective revocation by the settlors of the trust as to the farm. The settlor of a revocable trust 
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may modify or revoke that trust “by substantially complying with a method provided in the 
terms of the trust,” Utah Code Ann. § 75-7-605(3)(a) (UTC § 602(c)(1)). The court upheld the 
findings of the trial court ruling that the wife did not effectively act to revoke the trust because 
she lacked the mental capacity to do so and her signature was procured by the constructive 
fraud of the grandson. 

In re Estate of Field, 953 A.2d 1281 (Pa. Super. 2008) 

Decedent executed a revocable living trust, and later made several amendments. The third 
amendment was sent to decedent in the form of replacement pages and decedent added 
them, without signing, to her estate planning documents, which she kept in a red binder. 
Following decedent’s death by suicide, a detective took the red book, which decedent had 
left conspicuously on her kitchen table, and inventoried its contents down at the station. In doing 
so, the detective removed some of the pages for copying but was able to state unequivocally that 
the third amendment was there at the time he discovered the binder. 

The trial court determined that the unsigned third amendment was valid because the trust 
required only that the amendment be delivered to the trustee. The court reasoned that the 
decedent delivered the amendments to herself when she placed them in the red binder with the 
rest of her estate planning documents and left them in such a conspicuous manner. A 
charity whose share had been diminished by the amendment appealed. 

The Court of Appeals affirmed the trial court. The court applied 20 Pa. C.S.A. § 7752, (UTC 
Section 602) which provides that a settlor may revoke or amend a revocable trust by 
substantially complying with the method specified in the trust instrument. Concluding that the 
language of the trust agreement was unambiguous, the court concluded that it would not add a 
requirement that the trust amendment must have been signed. The court therefore concluded 
that the unsigned trust amendment was valid. 

Minnesota Life Insurance Co. v. Cole, 2013 U.S. Dist. LEXIS 62928, 2013 WL 1858132 
(N.D. Ohio May 2, 2013) 

In this case, two parties, Mr. Cole and Mr. Hoch, each argued that he was the proper trustee of 
the Purhenium Trust, which owned a large life insurance policy. The Purhenium Trust 
was formed by two corporations, Puritas Metal Products, Inc. and Rhenium Alloys, Inc., to 
secure debt owed to Barbara Cook. On May 21, 2004, Barbara Cook and Cole executed an 
application for a $4,000,000 life insurance policy with Minnesota Life. The application named 
Cook as the insured, the Purhenium Trust as the insurance policy owner and beneficiary, and 
Cole as the Purhenium Trust’s trustee. On the same day, Cole executed and provided 
Minnesota Life a certification of trustee authority indicating that he was the trustee of the 
Purhenium Trust. Minnesota Life then issued a life insurance policy, effective June 15, 
2004, to the Purhenium Trust. 

In May 2008, Minnesota Life received a certification of trustee authority naming 
Defendant, Gerald Hoch, as the new Purhenium Trust trustee. On September 27, 2010, Cole 
executed and provided Minnesota Life with another certification of trustee authority stating 
that he was the trustee of the Purhenium Trust. Minnesota Life contacted the parties, requesting 
that  they resolve the conflict as to whom was the proper trustee, or provide Minnesota Life with 
a copy of the original trust document. When the parties failed to reach an agreement or to 
produce the original trust document, Minnesota Life filed suit seeking a declaratory judgment 
as to which party was the trustee of the Purhenium Trust. 
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Hoch argued that he was the trustee of the Purhenium trust under a March 6, 2008, written trust 
agreement (the “2008 Trust Agreement”) executed by the presidents of Puritas and 
Rhenium. Hoch testified that the 2008 Trust Agreement is the first written memorialization of 
the Purhenium Trust, and gave the Trust settlors the power to appoint a new trustee. Hoch 
argued that Puritas and Rhenium, as the settlors of the Purhenium Trust, appointed Hoch as the 
trustee. Conversely, Cole argued that the 2008 Trust Agreement was not the first written 
memorialization of the Purhenium Trust. Cole contended that the parties memorialized 
the Purhenium Trust in a written agreement in 2003 (the “2003 Trust Agreement”). Cole 
testified that a certain attorney drafted the 2003 Trust Agreement, which Cole kept in his 
office at Puritas. However, Cole was unable to produce the original trust document as 
evidence. Cole’s primary argument was that the settlors of the Purhenium Trust could not 
appoint Hoch as trustee because the 2003 Trust Agreement limited the settlors’ ability to remove 
Cole as trustee. 

The court found that Cole failed to provide any evidence that the 2003 Trust Agreement 
was ever actually drafted or executed. Thus, the court concluded that Cole was unable to 
prove the existence of the 2003 Trust Agreement and its purported limitation on the 
settlors’ power to remove him as trustee. In contrast, Hoch affirmatively demonstrated that no 
written trust agreement was drafted until the 2008 Trust Agreement was drafted and 
executed. The court further explained that, even if the settlors memorialized the trust in a 
2003 Trust Agreement, Cole failed to show that the trust was irrevocable. Under § 
5698.02(A) of the Ohio Uniform Trust Code (UTC 602), “[u]nless the terms of a trust 
expressly provide that the trust is irrevocable, the settlor may revoke or amend the trust.” The 
court noted that this default rule, however, “does not apply to a trust created under an 
instrument executed before January 1, 2007.” For trusts created before January 1, 2007, the 
rule is that “after the grantor has completed the creation of a trust, she is without rights, 
liabilities, or powers over the trust unless expressly provided for by the trust agreement.” Hoch 
offered evidence that the settlors intended to make the trust revocable at the time they created 
it. Hoch also entered evidence demonstrating that the settlors intended to reserve for themselves 
the specific power to remove a trustee. 

Therefore, because Cole failed to demonstrate that the settlors of the Purhenium Trust 
memorialized the trust in a written agreement before 2008, and because he failed to offer any 
evidence to show that the Purhenium Trust was irrevocable, the court concluded that Cole failed 
to demonstrate that a genuine issue of material fact existed as to whether Hoch was the proper 
trustee, and granted Hoch’s motion for summary judgment. 

Patterson v. Patterson, 266 P.3d 828 (Utah 2011) 

The Utah Supreme Court reversed the trial court’s application of a common law limitation on 
amendment of trusts, and affirms a trust amendment by application of the Uniform Trust Code 
even though the issue was not properly raised in the trial court. The court exercised its 
discretion to apply the new law regardless of the procedural defect because of the significance of 
the passage of the Uniform Trust Code in Utah. This is a companion case to Warne, discussed 
above. 

Darlene Patterson created a revocable trust, with the assets passing at her death to her children. 
Darlene reserved the right to revoke or amend the trust, but the trust also stated that 
“the interests of beneficiaries are presently vested interests subject to divestment which shall 
continue until this Trust is revoked or terminated other than by death.” In 2006, Darlene 
amended the trust to remove her son, Ron, as a beneficiary because she had already provided for 
him. Darlene died 11 months later. Even though Utah had enacted the Uniform Trust Code in 
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2004, Ron sued to void the amendment under the Utah Supreme Court’s decision in Banks v. 
Means, which held that where a settlor expressly reverses the right to revoke a trust but also 
creates vested interests that could only be divested by revocation or termination of the trust, a 
complete revocation is required to divest the beneficiary’s interest. The rule was based on the 
court’s prior holding that  a revocable trust without vested interests in beneficiaries is illusory. 

The trustee defended the amendment and asked the trial court to distinguish Banks, but did not 
raise the Uniform Trust Code. The trial court voided the trust amendment applying the rule in 
Banks.  The trustee appealed. 

On appeal, the Utah Supreme Court exercised its discretion under the “preservation rule” 
to review an issue not properly before the court on the grounds that significant new 
controlling authority had been enacted, in this case Utah Code Ann. § 75-7-605 (UTC § 602). 
The court then reversed the lower court and upheld the amendment, on the grounds that: (1) 
Utah Code Ann. § 75-7-605(UTC § 602) statutorily overruled the Banks case, (2) the Uniform 
Trust Code applies in Utah to all trusts created before, on or after July 1, 2004 and all judicial 
proceedings concerning trusts commended on or after that date, and (3) the Uniform Trust 
Code gives a settlor wide latitude to revoke, amend, or modify a revocable trust, in direct 
contradiction to Banks. 

Warne v. Warne, 275 P.3d 328 (Utah 2012) 

Mr. Warne executed a revocable trust prior to 2003. In 2003, he executed a document entitled, 
“Partial Revocation of and Amendment to the Ira B. Warne Family Protection Trust.” 
This partial revocation terminated the interest of one of his two sons in the trust. After Mr. 
Warne’s death, the disinherited son brought an action to revoke the Partial Revocation on 
the basis of Banks v. Means, 52 P3d 1190 (Utah) which held that a vested interest in a trust in 
Utah could not be partially revoked. The trial court held for the disinherited son on the basis 
of Banks. The other son appealed. 

The Utah Supreme Court reversed the trial court’s holding that was based on the Banks decision. 
Warne is a companion case to Patterson v. Patterson discussed below and these two cases were 
issued by the Utah Supreme Court at the same time and reached identical conclusions. The 
Supreme Court found that a provision of the Utah Uniform Trust Code, Utah Code Ann. § 75-7- 
605 (UTC § 602) statutorily overruled the holding in Banks. The Utah statute provides that a 
settlor may revoke, amend or modify a revocable trust by (i) substantially complying with the 
methods provided in terms of the trust, (ii) any other methods as long as the terms of the trust do 
not make the trust method of revocation exclusive, (iii) executing a later document, or (iv) any 
other method manifesting clear and convincing evidence of the settlor’s intent to revoke 
or modify the trust. Based on the statute, the Court ruled that Banks was no longer applicable and 
a settlor can partially revoke trust interests. 

The disinherited son also argued that as the Warne Trust was created prior to the enactment of 
the UTC, the applicable statute should not be retroactively applied to this case because under the 
effective date section (Utah Code Ann. § 75-7-1103), Utah Code Ann. § 75-7-605 was a rule of 
construction and the act of amending the trust was performed before July 1, 2004. The court 
held that Utah Code Ann. § 75-7-1103 is not a rule of construction and that the amendment to 
the trust was not an “act” within the meaning of the effective date statute. 

In re Estate of Weiner, 2013 N.J. Super. Unpub. LEXIS 509 (N.J. Super. Ct. Feb.12, 2013) 

The decedent, Edith Weiner died testate on April 15, 2011, survived by her three children, Craig 
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Weiner, Lynne Zaikov, and Scott Weiner. For the five years prior to her death, Edith resided in 
New Jersey with her son Scott. Edith’s Last Will and Testament was executed on December 11, 
2006, about nine months after Edith moved from Florida to New Jersey, and began living with 
Scott. The plaintiffs, Craig and Lynne, challenged the validity of the December 2006 
Will, which they alleged was the product of undue influence by Scott. The primary point of 
contention with the December 2006 Will was a new provision which substantially increased the 
disposition to Scott. The new disposition, of Edith’s Sea Isle City, New Jersey home to 
Scott, conflicted with Edith’s previously established revocable trust, which she had created in 
1996, while residing in Florida. As a result of the new disposition in the December 2006 Will, 
Scott stood to receive a substantially larger portion of Edith’s estate than he would have 
received under the 1996 Trust. The two questions before the Superior Court in this case 
were (1) whether the December 2006 was the product of Scott’s undue influence, and 
therefore invalid, and (2) if the December 2006 Will was valid and not the product of undue 
influence, whether it was effective to control disposition of the Sea Isle City property, which was 
titled in the name of the Trust. 

After concluding that the December 2006 Will was the product of Scott’s undue influence, and 
therefore invalid, the court addressed whether the Will, if it had been found to be valid, would 
have been able to dispose of assets titled in the name of Edith’s revocable trust. The court found 
that the Will plainly expressed Edith’s desire that Scott inherit the house in Sea Isle City. The 
court noted that the December 2006 Will did not mention the Trust and therefore did 
“not purport to give by Will what it acknowledge[d] to be titled in the name of the trust. It 
[wa]s simply silent as to the existence of any trust.” In order to determine whether Edith could 
dispose of assets titled to the Trust by a latter Will, the court next examined the language of 
the trust itself. 

The Edith Weiner Trust Agreement was created while Edith was a Florida resident. The Trust, 
by its terms, was governed by Florida law. Pursuant to Article 1(A) of the Trust, Edith reserved 
the right “...(c) by separate written instrument delivered to the Trustee, to revoke this 
Agreement, in whole or in part and otherwise modify or amend this Agreement.” Edith modified 
the original 1996 Trust four times in her lifetime. The court found that Edith amended the Trust 
by separate written instrument (her Will), which was delivered to the Trustee (herself). 
Accordingly, the court concluded that if the Will been valid, it would have effectively modified 
the Trust with respect to the disposition of Sea Isle City. 

In further support of this finding, the court cited § 736.0602(3) of the Florida Uniform 
Trust Code (UTC 602), which provides that a “settlor may revoke or amend a revocable trust 
(a) by substantial compliance with a method provided in the Terms of the trust . . . ” 
The court explained that Edith, as the settlor of her revocable trust, did just this. Edith 
amended the trust “by substantial compliance with a method provided by the terms of the 
trust,” when she delivered a “separate written instrument,” the December 2006 Will, to herself 
as trustee. Thus, the court concluded that the Will could have been deemed to have effectively 
amended the Trust in the manner expressly provided by the Trust. As such, the court found that 
the Will’s failure to mention that the Sea Isle City property was held by the Trust did not bar the 
Will from disposing of the property, under Florida law. 

The court ultimately held that the December 2006 Will was the product of undue influence and 
invalid, making the disposition of the Sea Isle City property to Scott similarly invalid. However, 
the court held that if the Will had been found to be valid, “it would have been found to 
effectively amend the trust as to the Sea Isle City property, because it effectively amended the 
Trust by a method provided in the Trust, in accordance with Florida Law.” 



 

 68 

SETTLOR AS SOLE BENEFICIARY OF REVOCABLE TRUST (Section 603) 

Section 603 provides that while a settlor of a revocable trust is alive and has capacity, the 
trustee’s  duties  are owed only t o the settlor. This principle was not clear in many states 
prior to the enactment of the UTC. Because differences of opinion existed on whether the 
trustee’s duties should shift from the settlor to the beneficiaries upon the settlor’s loss of capacity 
instead of only at death, the reference to “capacity” in this Section was placed in brackets, 
meaning that the enactment of the language relating to capacity is optional. In a number of UTC 
states, the legislatures have stricken the reference to capacity, meaning that in those state the 
trustee’s duties are owed exclusively to the settlor even if the settlor is incapacitated. The leading 
UTC case in this area so far is the Alabama case of Synovus Trust Company. The issue of to 
whom the trustee’s duties are owed has also arisen in non-UTC states. The leading case in the 
non-UTC states is In re Estate of Giraldin, 290 P.3d 199 (Cal. 2012).  

Gunther v. Gunther, 350 S.W. 3d 44 (Mo. Ct. App. 2011) 

In June 1997, Stephen M. Gunther (settlor) established the Stephen M. Gunther 
Revocable Living Trust, naming J. Barry Gunther as the initial trustee. Stephen amended 
the trust in February 2006 to name himself as trustee and changed the residuary beneficiary 
to his then- living descendants, subject to a contingent trust for any beneficiaries under the 
age of 25. Stephen   passed   away   in   March   2009,   survived   by  his   wife   Angel   and   
two   minor children/beneficiaries Alton and Adam Gunther. 

In 2010, Angel as the next friend of Alton and Adam, beneficiaries of the trust, filed a petition 
that requested, in part, for a trust accounting for the period that J. Barry Gunther was the trustee 
and while the settlor was alive. The trial court issued summary judgment in favor of the trustee 
because the trustee had no fiduciary relationship with the beneficiaries before the settlor’s death 
as the trustee duties were owed solely to the settlor during that period. 

The Court of Appeals confirmed. While, R.S.Mo. § 456.8-813 requires the trustee to keep 
all qualified beneficiaries reasonably informed about the trust’s administration, R.S.Mo. § 
456.6-603.1 provides that, while a trust is revocable and the settlor has capacity to revoke the 
trust, all fiduciary duties are owed by the Trustee solely to the settlor. Therefore, because the 
trustee had no fiduciary relationship with the beneficiaries until the death of the settlor of 
the trust, the trustee owed no duty (specifically, the duty to account) to the beneficiaries prior 
to March 2009 (when the settlor passed away). 

MacIntyre v. Wedell, 12 So.3d 273 (Fla. Dist. Ct. App. 2009) 

Trustee filed suit against decedent’s sister alleging that prior to decedent’s death, as a result of 
undue influence by decedent’s sister, decedent removed assets from her revocable trust 
and transferred them to decedent’s sister. 

The trial court dismissed the claim based on the Florida Supreme Court’s ruling in Florida 
National Bank of Palm Beach County v. Genova, 460 So. 2d 985 (Fla. 1984), which barred an 
undue influence challenge to a settlor’s removal of funds from her revocable trust. In Genova, 
the court explained that a revocable trust is “a unique type of transfer” and “[b]y definition, . . . , 
when a settlor sets up a revocable trust, he or she has the right to recall or end the trust at any 
time, and thereby regain absolute ownership of the trust property.” As a result, the court 
in Genova held “that a co-trustee could not seek to preclude the settlor from revoking her trust 
on the grounds of undue influence, but suggested that the settlor could be precluded from 
revoking the trust if she were incompetent.” 
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On appeal in MacIntyre, the trustee argued that a trustee may challenge the settlor’s revocation 
of an inter vivos revocable trust on undue influence grounds following the settlor’s death. The 
Florida District Court of Appeals disagreed holding, as a result of Genova, that “even after the 
settlor’s death, the settlor’s revocation of her revocable trust during her lifetime is not subject to 
challenge on the ground that the revocation was the product of undue influence.” 

Manon v. Orr, 856 N.W.2d 106 (Neb. 2014)  

Virginia Waechter was the settlor and trustee of the Virginia M. Waechter Revocable Trust until 
November 11, 2012, when First National Bank of North Platte took over as trustee. In 2010, 
Virginia, as trustee, sold parcels of land in the trust to her daughter and son-in-law, Peggy and 
Jeff Orr. Beneficiaries of the trust, Virginia’s son, William, and the descendants of Virginia’s 
daughter Judy, filed a complaint asking that a constructive trust be placed on the real estate, 
alleging that Virginia was not competent to sell the land to Peggy and Jeff and that the sale 
showed indications of fraud. The trial court dismissed the action and plaintiffs appealed.  

On appeal, the Court assessed the plaintiffs’ standing and alleged cause of action for intentional 
interference with an inheritance or gift. Neb. Rev. Stat. § 30–3855(a) (UTC § 603) provides that 
while a trust is revocable, rights of the beneficiaries are subject to the control of, and the duties 
of the trustee are owed exclusively to, the settlor. Nebraska chose not to enact the optional 
language that provides that upon the settlor’s incapacity the trustee owes duties to the 
beneficiaries. The Court therefore found that plaintiffs, who were contingent beneficiaries of the 
trust, had no real interest in the cause of action or a legal or equitable right, title, or interest in the 
subject matter of the controversy. The ruling of the trial court was consequently affirmed.  

In re Residuary Trust Under the Will of Hubbard, 2012 Ariz. App. Unpub. LEXIS 1099, 
2012 WL 4088679 (Ariz. Ct. App. Sept. 18, 2012) 

Cleo Hubbard created a trust in 1989 for her own benefit during her lifetime, with the remainder 
passing to her two daughters and six grandchildren.  The trust limited distributions to one 
grandchild, Angella, until all of the beneficiaries first received $300,000.  Cleo was the initial 
trustee, with Angella as named successor.  In 1990, Cleo amended her trust to distribute after her 
death in equal shares, but charging Angella’s share with any unpaid debts to Cleo.  The 
amendment also expressly reserved Cleo’s right to amend or revoke the trust.  Cleo amended the 
trust again in 1993 to appoint Angella as co-trustee.  Cleo died in 2002. In 2003, Angella 
accounted for the trust, and also allowed an independent auditor to examine the trust records.  
The auditor found nothing unusual.  Angella petitioned the court to approve her plan for 
distributing the trust assets and to approve her fees, and several beneficiaries objected and filed a 
complaint against Angella alleging breach of duty and seeking a declaration that the 1993 
amendment was void and the removal of Angella as trustee. Angella moved to dismiss the claims 
to the extent they were based on actions prior to Cleo’s death, and the court granted the motion 
on the grounds that, under the Arizona UTC, Angella owed no fiduciary duties to the other 
beneficiaries during Cleo’s lifetime.  With respect to distributions made by Angella, the court 
found no breach of duty but ordered Angella to reimburse the trust for a tax benefit the trust 
would have had if the trust had retained certain stock.  The court dismissed the balance of the 
various claims against Angella, and awarded her fiduciary compensation and her attorneys’ fees 
in defending herself in the action.  The beneficiaries appealed.  

On appeal, the Arizona Court of Appeals affirmed the dismissal of any claims against the trustee 
based on a claimed duty owed to the beneficiaries while the trust was revocable, on the grounds 
that:  (1) the trust terms provided that Michigan, and not Arizona law, would apply to the trust; 
(2) the trust terms granting the trustee broad fiduciary powers, with general references to the 
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beneficiaries”, should not be read as creating duties owed to the beneficiaries while the trust was 
revocable; (3) while not directly stated in the original trust, it is clear that Cleo intended to 
reserve the right to revoke or amend the trust during her lifetime; (4) because Cleo reserved the 
right to revoke or amend the trust, Angella did not owe any fiduciary to duties to the remainder 
beneficiaries during Cleo’s lifetime; and (5) there is no Michigan authority for imposing duties 
owed to the remainder beneficiaries during Cleo’s lifetime. With respect to the beneficiaries’ 
claims that they had standing to sue for breaches of duties owed to Cleo during her lifetime, the 
Court of Appeals vacated and remanded to the trial court on the grounds that the trial court had 
not stated in the record the basis for its decision to dismiss the claims. With respect to the 
beneficiaries’ claims that Angella had breached her duty by distributing stock to herself (which 
carried out a capital loss to her) while distributing cash to the other beneficiaries, the Court of 
Appeals sustained the dismissal of the claims on the grounds that the beneficiaries offered no 
argument on appeal as to why the trial court’s dismissal was erroneous. With respect to the trial 
court’s awarding of compensation and attorneys’ fees to Angella, the Court of Appeals vacated 
the trial court’s order and instructed the court to reconsider those issues at the conclusion of the 
litigation. 

Ex parte Synovus Trust Company, N.A., 41 So. 3d 70 (Ala. 2009) 

Settlors were approached by trust company representatives selling investment services and 
promising 20% returns on investments. Settlors each created revocable trust with a settlor and 
the trust company as trustees for the benefit of themselves, and their children. Trust company 
resigned and action was brought by settlors and their children, as beneficiaries of the revocable 
trusts, against trust company for breach of trust and fraud. Trust company moved to dismiss the 
claims brought by the children alleging breach of fiduciary duty on the grounds that the children 
lacked standing to bring the action. Motion to dismiss was denied and defendants applied 
for mandamus directed at the court to dismiss the claims. Mandamus granted. Standing to bring a 
lawsuit depends on whether there has been an injury to a legally protected right of the plaintiff. 
While a trust is revocable, the rights of all beneficiaries other than the settlor are subject to 
the control of, and the duties of the trustee are owed exclusively to, the trust’s settlor, Ala. 
Code § 19-3B-602(a) (UTC § 602(a)). Thus, regardless of whether the beneficiaries have 
suffered injury to their rights as a result of the trust company’s conduct, those rights were 
subject to the control of settlors while the trusts were revocable. Thus, the children, as 
beneficiaries of the trusts, did not have standing to bring an action against the trust company for 
breach of fiduciary duties. 

CONTEST OF REVOCABLE TRUSTS (Section 604) 

This Section establishes a time limit for contesting a revocable trust following the death of the 
settlor. While the Section does specify time limits (120 days following a notice from the trustee, 
or three years after death as the maximum), the intent is that the enacting state substitute its 
comparable time limits for contesting wills. The Morris case is unusual in that it does not deal 
with a contest on the usual grounds of lack of capacity or undue influence but addresses a contest 
of a trust based on an argument that the trust had terminated under the doctrine of merger.  

Morris v. Trust Co. of the Ozarks, 423 S.W.3d 918 (Mo. Ct. App. 2014) 

William Groves and his wife had a revocable grantor trust. The wife died, leaving William as 
sole trustee. When William died in June 2005, his son Steven became trustee. After Steven died 
16 months later, Trust Company of the Ozarks became successor trustee. The trust by its terms 
continued throughout. Deborah Morris, personal representative of Steven's estate, filed a petition 
to discover assets held by the trustee in October 2008. Her theory was that the trust, 
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notwithstanding contrary provisions, terminated at William's death more than three years before 
she filed suit under the doctrine of merger, which, as codified in UTC § 402(a)(5), provides that 
a trust is created only if the same person in not the sole trustee and sole beneficiary. The trial 
court ruled in favor of the trustee without addressing its limitations defense. Deborah appealed.  

Missouri Revised Statute § 456.6-604.1 (UTC § 604) states, "[a] person may commence a 
judicial proceeding to contest the validity of a trust that was revocable at the settlor's death 
within ... two years after the settlor's death ...." Deborah argued that she was not contesting the 
trust's validity, but was seeking to establish that the trust terminated at the death of William. The 
Court looked to the Uniform Trust Code comment to § 604, which states that the provision is 
meant to give adequate time in which to bring a contest while at the same time permitting the 
expeditious distribution of the trust property following the settlor's death. The Court concluded 
that a lawsuit that a trust had terminated by operation of law constitutes a “contest” under UTC § 
604 and that Deborah’s action was therefore barred.    

ARTICLE 7: OFFICE OF TRUSTEE 

This Article contains provisions governing most aspects of the office of trustee, including 
appointment, resignation, removal and compensation. The greatest number of cases deal 
with efforts to remove the trustee. The Atkins case, discussed under Article 5, addresses the 
obligation of trustees to deliver property upon the termination of office as required under Section 
707 and the court’s power to appoint successors in that event. 

CO-TRUSTEES (Section 703) 

This Section addresses the relationship between co-trustees. The issue in two of the cases 
summarized below relate to whether or not a valid action has been taken by co-trustees. One 
may argue that the conclusion reached by the court in Adams v. French is inconsistent with the 
statute and established precedent. Karo, discussed under UTC Section 802, also deals with 
the actions of co-trustees and the absent co-trustee exception under Section 703. 

Adams v. French, 2010 Del. Ch. LEXIS 270, 2010 WL 716161 (Del. Ch. Feb. 5, 2010) 

Dr. Adams and Dr. French formed Adams and French, a Delaware limited liability company, in 
order to manage property. Dr. Adams assigned her interest in Adams and French to the Diane 
Adams Family Trust, which was governed by Maine law. Dr. Adams’ parents, Mr. Adams and 
Mrs. Adams, were co-trustees of the trust. Dr. French and Dr. Adams sought dissolution of the 
company and obtained a mediator for the matter. A mediation hearing took place and a written 
settlement was signed by Dr. Adams, Mrs. Adam, Dr. French, counsel for both parties, and the 
mediator. Counsel for the Adams requested that the mediation be reconvened to address 
concerns regarding the outcome of the mediation and filed a motion to withdraw. The motion to 
withdraw was granted. Respondents filed a motion to enforce the mediation settlement 
agreement. 

Mr. Adams alleged that he was denied the opportunity to appear at the mediation hearing and 
asked that the mediation be rendered moot. Dr. French argued that the agreement was 
enforceable because under Maine trust law, if a co-trustee is absent, the other co-trustee 
has authority to act unilaterally and bind the trust. Mr. Adams responded that the agreement 
was unenforceable because he was not informed of the mediation hearing and that Maine law 
follows the Uniform Trust Code, which requires two trustees to bind the trust. 

18-B M.R.S.A. § 703(4) provides that where a co-trustee “is unavailable to perform 
duties because of absence, illness, disqualification or other temporary incapacity, the 
remaining co- trustee . . . may act for the trust.” The court determined that this language is 
unambiguous and required no interpretation. Additionally, the trust agreement was silent on the 
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issue of the authority of co-trustees to act jointly or severally. Therefore, since Mr. Adams 
was unable to perform the duties as trustee at the mediation because he was absent, Mrs. 
Adams, as co-trustee, had the authority to act for the trust. The court then held that the 
mediation settlement agreement was a valid and enforceable agreement, and respondent’s 
motion to compel enforcement of settlement agreement should be granted. Note that Main’s 
version of UTC § 703 omitted the UTC provision that provides that when a co-trustee cannot 
act, the only actions that can be taken by the other co-trustee(s) are those necessary to protect 
trust assets. 

Racetrac Petroleum, Inc. v. Ahmed (In re Khan), 2012 Bankr. LEXIS 5537, 2012 WL 
6093446 (Bankr. E.D. Va. Dec. 7, 2012)  

The Debtor and a business partner entered into an agreement with plaintiff, Racetrac, to open a 
franchise gas station and convenience store under plaintiff’s trade name, “Racetrac.” The 
agreement provided that Racetrac would be the exclusive owner of the proceeds from the sale of 
gas, and that Debtor and his business partner were to deposit the gas proceeds into a 
bank account, in which they would hold the money as trustee for the benefit of Racetrac. The 
agreement explicitly stated that Debtor and his partner owed a fiduciary duty to Racetrac 
regarding the collection and safekeeping of gas sale funds. The Debtor was a signatory on the 
account and had access to the account information. The Debtor stopped monitoring the daily gas 
sales after he decided that he wanted to be bought out of the business. Debtor’s business partner 
opened a second account, to which the Debtor did not have access, and later withdrew funds out 
of the account to repay herself, and various friends and relatives who had invested in, or loaned 
money, to the store. Plaintiff filed a motion for summary judgment, seeking to except the money 
held in trust for Racetrac by Debtor from Debtor’s bankruptcy discharge pursuant to 11 U.S.C.S. 
§ 523(a)(4). 

On appeal, Debtor argued that he didn’t steal the funds, but rather, his business partner did. In 
holding that Debtor was liable for the actions of his co-trustee, the court cited The Restatement 
(Second) of Trusts, § 184, which provides that “[i]f there are several trustees, each trustee 
is under a duty to the beneficiary to participate in the administration of the trust and to 
use reasonable care to prevent a co-trustee from committing a breach of trust.” The court 
further explained that, pursuant to § 64.2-756(G) of the Virginia Uniform Trust Code, and § 
224(2)(b)&(d) of the Restatement (Second) of Trusts, a co-fiduciary is liable for the acts of his 
co-fiduciary in failing to account for funds, where the first co-fiduciary, as here, has “enabled 
his co-trustee to commit a breach of trust, by his . . . failure to exercise reasonable care in the 
administration of the trust.” 

As such, the court held that the Debtor was acting in a fiduciary capacity with respect 
to Racetrac’s funds, and the debt resulted from the Debtor’s failure to protect and to account 
for the funds, while acting in a fiduciary capacity. Because the court found the Debtor liable for 
the acts of his co-trustee, it held that the amount that Debtor owed to plaintiff was not 
dischargeable pursuant to § 523(a)(4). 

Frederick and Dorothy Westling Family Trust v. Westling, 242 P.3d 805 (Utah Ct. App. 
2010) 

The co-trustees of testamentary trust for the benefit of Grantor’s surviving spouse were 
surviving spouse, son, and two daughters. The trust instrument stated that the spouse had 
the power to resolve any conflicts among the trustees. The surviving spouse was living with 
son in Arizona and the two daughters resided in Utah. Son borrowed a substantial amount of 
the trust assets to purchase a residence, which was subsequently foreclosed upon by a bank. 
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The two sisters, as trustees, brought an action against the son for breach of trust, without 
joining the mother to the suit. Spouse intervened and moved to dismiss, which was granted 
by the lower court. 

Court of Appeals affirmed the lower courts dismissal. First, the spouse as a beneficiary had a 
right to protect her interests under the trust document. She had a well-founded fear of 
the litigation costs compared to the slight chance of recovery against the son on any 
judgment obtained. The two daughters lacked authority to bring the action as they were only 
two of four trustees, Utah Code Ann. § 75-7-703 (UTC § 703). Moreover, as the spouse had 
the power to decide deadlocks, she had the authority to terminate the suit at anytime. That 
termination would not be a breach of fiduciary duty, as she had the power as trustee to not 
enforce an uncollectible claim. 

SUCCESSOR TRUSTEES (Section 704) 

Section 704 provides that a vacancy in a trusteeship normally occurs unless a co-trustee remains 
in office but, like most other provisions of the UTC, this provision is subject to override in the 
terms of the trust. Should a vacancy occur, the vacancy may be filled as provided in the terms 
of the trust, by unanimous agreement of the qualified beneficiaries, or by appointment of 
the court. 

Brown v. Brown, 2013 Tenn. App. LEXIS 255, 2013 WL 1619687 (Tenn. Ct. App. April 16, 
2013) 

This case involved a dispute between two sibling beneficiaries of a trust, Ryne and 
Cathleen Brown. The trust was created by their parents, Roland and Catherine Brown, and 
had initially named both children as beneficiaries. Upon Roland’s death, Catherine exercised a 
limited power of appointment granted to her in the trust, which authorized the surviving 
Trustmaker to distribute any remaining assets of the trust among her descendants, “in equal or 
unequal amounts, and on such terms and conditions . . . as the surviving Trustmaker [here, 
Catherine] shall determine.” Catherine exercised the limited power of appointment, 
“appointing all of the corpus (principle plus income) contained in the [Trust] at the time of 
[her] death, to be distributed to Cathleen.” 

On a previous appeal of the same case (Brown v. Brown,  2011 Tenn. A p p .  LEXIS 5 2  
(Tenn. Ct. App. 2012), the Tennessee Court of Appeals remanded the case to the district 
court, for the appointment of a corporate co-trustee, as specifically required by the terms of 
the trust. Thereafter, Cathleen, unilaterally appointed a corporate co-trustee and then sought to 
have the trial court “ratify” her appointment. Ryne challenged the appointment, claiming, 
among other things, that Cathleen was not authorized to unilaterally appoint a corporate co-
trustee. The trial court granted the Cathleen’s motion to ratify her appointment of the co-
trustee. Ryne appealed to this decision, leading to the present case. 

On appeal, Ryne argued that the trial court erred in ratifying Catherine’s unilateral appointment 
of a corporate co-trustee. Ryne alleged that the terms of the Trust contemplated that a 
court would appoint a successor corporate trustee, because it lists qualifications for “[a]ny 
corporate fiduciary named in the trust agreement or appointed by a court of competent 
jurisdiction.” Noting that the provision did not specifically state who should appoint a 
successor corporate trustee, the court looked to the guidance of the Tennessee Uniform Trust 
Code (TUTC) default rules. The court explained that the TUTC “provides numerous procedure 
rules on which a settlor may wish to rely, [but] the settlor is generally free to override these 
rules and to prescribe the conductions under which the trust is to be administered.” Because 
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the trust agreement in this case is silent as to the procedure for appointing a successor corporate 
trustee, the court looked to section 35-15-704 of the TUTC, which provides, in relevant part: 

3. A vacancy in a trusteeship of a noncharitable trust that is required to be 

filled must be filled in the following order of priority: 

A. By a person designated in the terms of the trust to act as successor 

trustee; 

B. By a person appointed by unanimous agreement of the qualified 

beneficiaries; or 

C. By a person appointed by the court. 

Here, no person was designated in the terms of the trust to act as successor corporate co-trustee, 
and there was not unanimous agreement of the qualified beneficiaries, because Ryne objected to 
the co-trustee proposed by the defendants. Therefore, the court concluded that the corporate co- 
trustee must be “a person appointed by the court.” Tenn. Code Ann. § 35-15-704(c)(3). 
The court also noted that, pursuant to TUTC section 35-15-704, in appointing a trustee, the 
court must “consider the objectives and probable intention of the settlor, the promotion of 
proper administration of the trust, and the interests and wishes of the beneficiaries.” Because 
the court concluded that Ryne remained a qualified beneficiary of the trust,* the court was 
required to consider his interests and wishes in appointing the successor corporate trustee, and 
therefore, he was permitted to participate in the proceedings. 

* For a discussion of the standing issue in this case, see Section 103. 

Butt v. Bank of America, N.A., 477 F.3d 1171 (10th Cir. 2007) 

Beneficiary, in this federal diversity case governed by New Mexico law, alleged that the bank 
breached its fiduciary duty as trustee of a trust created to administer a New Mexico oil and gas 
lease. The court rejected the argument, concluding that the bank had never become 
successor trustee as provided under N.M. Stat. Ann. § 46A-7-704(C). The terms of the 
trust did not designate a successor trustee, and neither the beneficiaries nor court had 
appointed the bank as successor trustee. Consequently, the court held that the bank did not owe 
a fiduciary duty to the beneficiary. 

Because the case was filed prior to the UTC becoming effective in New Mexico, the court would 
have had to apply prior law had the court concluded that applying the UTC would have 
prejudiced the rights of the parties. However, the court concluded that the result would have 
been the same under prior New Mexico law and so application of the UTC was appropriate. 

TRUSTEE RESIGNATION (Section 705) 

This Section specifies how a trustee may resign and the consequence of that resignation. 

Wortman v. Hutaff, 2012 NCBC LEXIS 10, 2012 WL 379752 (N.C. Super. Ct. Jan. 30, 
2012) 

Dan L. Moser died in 2006 with a will designating Thomas M. Moyer, III and Richard R. Hutaff 
as executors. The will directed that, after payment of taxes, the residuary estate poured over to a 
trust with Moyer and Hutaff as trustees. The executors probated the will and began 



 

 75 

administration of the estate. Apparently, there were not assets in the revocable trust and all of 
the decedent’s assets were in his probate estate. In 2007, Moyer and Hutaff filed their written 
resignations as executors and trustees with the court clerk, and there was no hearing or 
court approval of the resignations. No successor trustee was appointed by the trust 
beneficiaries as permitted by the terms of the trust. 

In 2009, during the estate administration, one of the primary estate assets, a limited 
liability company of which Moser had been a one-third member, went into default on a loan 
with BB&T Trust Company. The bank foreclosed on real property owned by the LLC and the 
property was purchased at a foreclosure sale for less than the value of the loan by a limited 
liability company owned by the other members of the LLC of which Moser was a member. The 
trust beneficiaries sued Moyer and Hutaff for breach of fiduciary duty related to their failing to 
participate in and monitor the management of the LLC after their purported resignations. 
Moyer and Hutaff filed a motion to dismiss on the grounds that they owed no fiduciary duties 
to the trust beneficiaries because of their purported resignations. 

The court denied the motion to dismiss and held that Moyer and Hutaff had not 
properly resigned in accordance with N.C. Gen. Stat. § 36C–7–705, and therefore still owed 
fiduciary duties to the trust beneficiaries. Pursuant to N.C. Gen. Stat. § 36C–7–705, a trustee 
may resign only upon written notice to the qualified beneficiaries of the trust or by court 
approval. In this case, because the trust was unfunded there were not “qualified beneficiaries.” 
But, the statutes provide that if notice is not given to the qualified beneficiaries, a court order 
was needed for the trustee’s resignations to be effective. Because the trustees merely filed 
resignation papers with the clerk and did not obtain court approval of their resignations, 
the trustees still were the trustees of the trust until a successor was appointed under N.C. Gen. 
Stat. § 36C–7–707. 

TRUSTEE REMOVAL (Section 706) 

Section 706 specifies the grounds whereby a court may remove a trustee. Included are a variety 
of traditional “bad” acts as well as newer grounds, including substantial change of circumstances 
and unanimous request of the qualified beneficiaries. This section has generated (by far) the 
most cases under Article 7. The Davis case can be seen as having reached an incorrect 
conclusion regarding whether beneficiaries other than qualified beneficiaries need to be joined 
to a no-fault trustee removal action under Article 7. Karo, discussed under UTC Section 802, 
also addresses removal of trustee under this Section. 

Brown v. Brown-Thill, 762 F.3d 814 (8th Cir. 2014) 

Siblings Richard and Susan were co-trustees of a trust created by their parents.  An attorney was 
trustee of another trust.  Each trust owned 50% of an LLC that was the corporate general partner 
for two family limited partnerships.  Therefore, in order to cause the FLPs to take an action, 
Richard, Susan, and the attorney needed to agree.  As a result of an inability to reach agreement, 
the partnerships had not made any distributions since 2008 and there were numerous disputes, 
including over the payment of estate taxes on the father’s estate. In 2010, Richard and Susan 
entered into an agreement to arbitrate all disputes concerning the trusts and the business entities.  
With an estate tax payment approaching, the attorney circulated a proposal for partnership 
distributions to pay estate taxes.  Richard objected, and the issue was submitted to the arbitrator.  
The arbitrator approved a plan for distributions from the partnerships, and Richard sued to vacate 
the award. While this was pending, and because of ongoing disagreements, Susan submitted to 
the arbitrator the issue of whether Richard should be removed as co-trustee.  In response, 
Richard signed a resignation as co-trustee conditioned on appointment of his designee as his 
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successor.  After the hearing with the arbitrator was scheduled, Richard also signed an 
unconditional resignation as co-trustee to be effective in 30 days (falling after the date of the 
hearing).  The arbitrator removed Richard as co-trustee applying the statutory removal standards 
under the Uniform Trust Code and Richard sued to vacate the award. The district court denied 
Richard’s attempt to vacate both awards and denied Susan’s request for attorneys’ fees.  Richard 
and Susan cross-appealed. 

On appeal to the Eight Circuit Court of Appeals, the court affirmed the arbitrator’s approval of 
distributions from the partnerships on the grounds that: (i) the issue was within the broad scope 
of the arbitration agreement therefore the standard of review under the Federal Arbitration Act is 
extremely deferential; (ii) it was for the arbitrator to address any procedural concerns raised by 
Richard, and the arbitrator is entitled to even greater deference on procedure than afforded on 
substantive matters; (iii) concerns about alleged ex parte contacts with the arbitrator were not 
raised with the arbitrator, and therefore were waived; (iv) the arbitrator was picked by the 
parties, was very experienced, ex parte contacts were inevitable, and there was no proof of bias 
or misconduct; (v) the lack of a formal “hearing”  is not evidence of misconduct where the 
arbitrator was required to act at a meeting of the partnerships, there was a prior telephonic 
hearing, the parties all exchanged numerous emails, Richard had notice of the partnership 
meeting and the arbitrator’s possible actions, and Richard refused to attend the meeting but 
submitted written objections to the arbitrator through counsel; and (vi) the arbitrator did not 
exceed his authority by resolving the conflicting judgment of the co-trustees and approving the 
plan of partnership distributions, there was no suggestion that the position of either co-trustee 
violated fiduciary duties or conflicted with the trust terms, and the parties agreed that any 
decision by the arbitrator would have the effect of a joint action of the co-trustees. The court 
reversed the arbitrator’s removal of Richard as co-trustee on the grounds that: (i) the trust terms 
did not give either co-trustee the power to remove the other; (ii) the Missouri and Florida 
Uniform Trust Codes give the court the power to remove a co-trustee due to lack of cooperation 
that impairs the trust, or for other grounds; (iii) the trust terms giving beneficiaries the power to 
remove and replace trustees did not evidence the settlor’s intent to override the UTC provisions, 
did not expressly attempt to do so, and it is doubtful that state courts would construe this trust 
provisions as permitting preclusion of judicial review of whether a trustee was fulfilling his 
fiduciary duties; (iv) the arbitration agreement was not a nonjudicial settlement agreement under 
the UTC because the beneficiaries were not parties; and (v) the arbitrator exceeded his authority 
because his removal decision was not based on interpreting the trust agreement, but rather on 
UTC statutory trustee removal powers reserved to the courts. However, because Richard had 
unconditionally resigned as co-trustee while the dispute was pending, he was no longer the co-
trustee of the trust. Finally, the court affirmed the trial court’s denial of Susan’s petition for fees 
based on the terms of the arbitration agreement. 

Buchanan et al. v. Bank of America, N.A., 2011 R.I. Super LEXIS 115 (R.I. Super Ct. Aug. 
17, 2011) 

The individual trustees of nine irrevocable trusts filed nine individual petitions to remove Bank 
of America (the successor by merger to the original trustee) as corporate trustee and to substitute 
Coastline Trust Company in Bank of America’s place. Coastline was serving as 
investment manager for the trusts and was owned in part by family members. Each of the 
trusts required that there be both an individual and a corporate trustee. The individual trustees 
sought removal of the trustee under (1) the doctrine of equitable deviation as set forth in 
Section 66 of the Restatement (Third) of Trusts and (2) Section 706(b) of the Uniform Trust 
Code that provides for removal of a trustee regardless of fault. 

Bank of America moved for summary judgment asserting that neither Section 66 nor 
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Section 706(b) could serve as the basis for a contested trustee removal. The trial court granted 
summary judgment in favor of Bank of America on the grounds that: (1) the restatement 
provision allowing modification of a trust due to circumstances unanticipated by the 
settlor does not provide a means by which to remove or replace the trustee; (2) Section 706(b) 
of the UTC does not constitute a substantial change of circumstances contemplated by the 
statute and justifying removal; (3) the Rhode Island legislature had not yet adopted Section 
706(b); and (4) the court had previously rejected a no-fault approach to trustee removal. 

Davis v. U.S. Bank, N.A., 243 S.W.3d 425 (Mo. Ct. App. 2007) 

U.S. Bank was trustee of an irrevocable trust for the benefit of Harold Davis. Davis had 
two minor children. The trust agreement provided that upon respondent’s death, if he was 
not survived by descendants, that the assets would be distributed to a charitable institution. 
Davis requested the Bank to resign, but that request was denied. Davis filed an action against 
the Bank for its removal and requested the appointment of U.S. Trust Company in Delaware as 
successor trustee. The Bank challenged the removal on the ground that the court lacked 
subject matter jurisdiction over the action because Davis had failed to join necessary and 
indispensable parties (e.g. the charitable institution) and that Davis had failed to state a claim 
because he could not virtually represent his two minor children because his interests conflicted 
with theirs. The lower court removed the Bank and appointed the successor as requested in 
the petition. The Bank appealed. 

Davis’s petition for removal of the Bank was based on R.S.Mo. § 456.7-706.2(4). That section 
provides  that  a  court  may  remove  a  trustee  if  removal  is  requested  by  all  the  qualified 
beneficiaries and the parties seeking removal established to the court that removal of the trustee 
best serves the interest of all beneficiaries of the trust and that there is a suitable 
successor trustee willing and able to be appointed. U.S. Bank alleged that even though the 
statute required that  the  request  for  removal  originated  from  all  “qualified  beneficiaries”  
(a  subset  of  all beneficiaries of the trust), that the court  also  has  to find that the 
removal will benefit all beneficiaries of the trust (including qualified beneficiaries). Thus 
all potential beneficiaries, including the contingent remainder charity, had to be joined to the 
action as necessary parties. The Court of Appeals found that because the statute only required 
the consent of all qualified beneficiaries that only those qualified beneficiaries were necessary 
parties to the removal action. The Bank also alleged that Davis had a conflict of interest with 
respect to representing his minor children. R.S.Mo. § 456.3-303(4) allows a parent to represent 
his or her minor children unless there is a conflict of interest. The Court of Appeals found 
that there was no conflict regarding removing the Bank as trustee as U.S. Trust was clearly the 
better choice.  Therefore, the Court of Appeals upheld the trial courts ruling. 

In re Vincent J. Fumo Irrevocable Children’s Trust for the Benefit of Allison Fumo, 104 
A.3d 535 (Pa. Super. Ct. 2014) 

In 2006, Vincent Fumo created an irrevocable trust for his daughter and funded the trust with a 
49.5% interest in a family limited partnership.  A similar trust was created for his son.  Vincent 
retained ownership of the 1% corporate general partner and served as president until his friend 
later took over.  The daughter’s trust provided for outright distribution upon her reaching age 40.  
The son’s trust terminated in 2009 when the son turned 40. In 2009, Vincent was convicted of 
137 counts of mail fraud, tax evasion, and obstruction of justice, and was sentenced to 55 
months’ imprisonment, a $400,000 fine, and $2.3 million restitution.  He then named his son and 
friend as agents under his power of attorney.  In 2009, the FLP distributed $333,000 to Vincent, 
but there was not distribution to daughter’s trust. Father, through his agents, then borrowed $1.4 
million from the FLP without the consent of the trustee of daughter’s trust.  The next year the 
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loan was modified to be more favorable to Vincent, again without the trustee’s consent.  Vincent 
wrote to his daughter’s mother saying he intended to become judgment proof and “own nothing 
but control everything.” 

In 2011, the initial trustee announced her resignation, failed to appoint a successor as permitted 
in the trust for 60 days following resignation, and abandoned her duties as trustee.  The named 
successor trustee renounced his appointment without appointing a successor as permitted in the 
trust for 60 days.  The trustee position remained vacant for a year.  During the vacancy, Vincent 
changed title to the loan collateral, thereby making the loan payable on its terms.  Vincent failed 
to pay the loan and it went into default.  In 2012, the son asked the loan be repaid and for an 
accounting of the FLP, and Vincent removed the son from the power of attorney. In 2012, the 
initial trustee appointed, far after the 60 day period in the trust, Vincent’s close friend and family 
member as successor trustee.  Daughter then sued to terminate the trust or nullify the trustee 
appointment.  Son and daughter demanded that the then president of the FLP seek repayment of 
the loan, but he refused.  Daughter filed an emergency petition and the court imposed a stay 
order, but the FLP president proceeded to amend the loan again to be more favorable to Vincent, 
curing any default and extending the term to 2040 when Vincent would be 97 (and despite his 
bad health and history of heart attacks).  

In 2013, son visited Vincent in federal prison, where Vincent declared his children had a moral 
obligation to give him all the money in the FLP, there would never be an independent trustee of 
the daughter’s trust, he would win at all costs, and he would hire lawyers to burn up the FLP 
resources rather than allow the children to have the funds over him. Two weeks before trial, 
father purported to appoint his long-time friend and personal physician as trustee of daughter’s 
trust.  The then serving trustee then resigned and joined in appointing father’s long-time friend 
and physician as trustee, which the court found was orchestrated by Vincent for the purpose of 
having a trustee that would protect Vincent’s interests to the detriment of the trust.  The daughter 
nominated her CPA, who was experienced in trust matters, to serve as trustee. The trial court 
invalidated the prior trustee appointments under both the trust terms and under the doctrine of 
unclean hands, and filled the vacancy by appointing the daughter’s nominee as trustee.  The 
father appealed.  

On appeal, the Pennsylvania Superior Court affirmed on the grounds that:  (1) the court under its 
equitable powers may decline to enforce trust terms when the party seeking enforcement has 
unclean hands; (2) the trust terms prohibit Vincent from serving as trustee, implicitly the trust 
terms prohibit his “alter ego” from serving as trustee, and the father’s purported trustee was 
clearly his “alter ego”, and to carry out the settlor’s intent that he not serve as trustee the court 
correctly voided the appointment of his alter ego as trustee; (3) Vincent had unclean hands and 
appointed the trustee to protect his own interests and not the trust’s interests; (4) having voided 
the trustee appointments, under the UTC the court could fill the office with the person selected 
by the sole qualified beneficiary; and (5) the court could also remove and replace the trustee 
under the UTC due to a substantial change of circumstances because of Vincent’s desire to 
obtain and control all of the trust assets and his actions with respect to distributions and the 
loans, and because the trial court correctly found the requirements under In re McKinney, 67 
A.3d 824 (Pa. Super. Ct. 2013), were clearly met. A single dissenting judge would have reversed 
the trial court for removing the trustee appointing by Vincent, under the power granted him in 
the trust, without a showing that the trustee had breached his duties under the trust terms. 

In re McKinney, 67 A.3d 834 (Pa. Super. Ct. 2013) 

Trust settlors established a testamentary trust and a descendant’s trust, both of which 
lacked portability clauses. The trust beneficiaries petitioned for removal of the trustee, and for 
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appointment of a successor trustee. The trial court denied the request, and granted the 
former trustee’s request for legal fees associated with contesting the removal. Beneficiaries 
appealed. 

On appeal, the Pennsylvania Superior Court considered “whether a family’s movement 
over time from northwestern Pennsylvania to the Tidewater region of Virginia, coupled with 
the fact that the original trustee institution ha[d] gone through . . . six corporate mergers 
leading to entirely different bank officers involved in administering the trusts, represents a 
change of circumstances substantial enough to come within the no-fault statutory provisions” 
of 20 PA. C. S. § 7766(b)(4) of the Pennsylvania Probate, Estates and Fiduciaries Code. Section 
7766(b)(4)’s no-fault provision allows a trustee to be changed due to “substantial change of 
circumstances.” 

In re McKinney presented the first instance in which the Pennsylvania Superior Court was asked 
to interpret and apply § 7766(b)(4). The court conducted a thorough analysis of § 7766(b)(4), 
explaining that “a person seeking trustee removal pursuant to § 7766(b)(4) must show by clear 
and convincing evidence that: (1) the removal serves the beneficiaries’ best interests; (2) 
the removal is not inconsistent with a material purpose of the trust; (3) a suitable successor 
trustee is available; and (4) a substantial change in circumstances has occurred.” Only if all 
four requirements are met may a court, in its discretion, remove a trustee. 

Noting that the Pennsylvania statute does not define how to determine the “best interests of the 
beneficiaries,” the court relied on the commentary for UTC Section 706, upon which the 
Pennsylvania statute was based. According to the UTC, “[t]he term ‘interests of the 
beneficiaries’ means the beneficial interests as provided in the terms of the trust, not as defined 
by the beneficiaries.” The court interpreted this to mean that the settlor’s intent is paramount in 
this analysis. Citing the opinions of courts of three states that have adopted the UTC, Missouri, 
Connecticut, and Utah, that had previously developed a definition for the beneficiaries’ 
best interest in the context of no-fault trustee removal, the court determined that “implicit in the 
best interests analysis is a comparison between the current and the proposed successor trustee.” 
The court outlined a series of non-exclusive factors that courts should consider when 
determining whether a current trustee or a proposed successor trustee best serves the interests of 
the beneficiaries. 

After careful consideration, the court concluded that, under the circumstances of the case, 
a string of mergers over several years, resulting in loss of trusted bank personnel, coupled with 
the movement of the family from Pennsylvania to Virginia, constituted a substantial 
change of circumstances. The court also found that removal of the current trustee was not 
inconsistent with a material purpose of the trust, and that a suitable successor trustee was 
available. Because the court found that clear and convincing evidence established that a 
substantial change of circumstances had occurred, it held that the trial court’s finding, that the 
Appellant-beneficiary had failed to satisfy the § 7766(b)(4) test for no-fault removal of a 
trustee, was erroneous. The Pennsylvania Superior Court reversed the decree of the trial 
court and remanded the case for further consideration of whether the proposed successor 
trustee was suitable. 

In re Mlynarczyk Living Trust, 2011 Mich. App. LEXIS 1575, 2011 WL 4104976 (Mich. Ct. 
App. Sept. 15, 2011) 

Settlor created a revocable trust. The trust provided that after the death of settlor’s husband, one 
of her daughters (settlor had eight children) was the successor trustee of the trust, and if 
she could not act, a second daughter was to be the successor trustee. Settlor was diagnosed 
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with Alzheimer’s disease. After settlor’s husband’s death, settlor’s children divided into two 
camps, which disagreed passionately as to settlor’s care and finances. The settlor brought an 
action to remove her daughter as Trustee and to appoint an independent non-family member as 
Trustee. The lower court removed the daughter and appointed an independent person as trustee. 
Daughter appealed. 

The Appellate Court upheld the probate court’s decision removing the trustee and appointing an 
independent successor trustee. MCL § 700.7706 (UTC § 706) allows for the court to remove a 
trustee for (i) commission of a serious breach of trust, (ii) lack of cooperation among trustees, or 
(iii) unfitness, unwillingness or persistent failure to administer the trust effectively. The 
court stated that none of these grounds had been alleged or proven. However, the statute also 
stated that a trustee may be removed if “there has been a substantial change of circumstances, 
the court finds the removal of the trustee best serves the interests of the trust beneficiaries 
and is not inconsistent with a material purpose of the trust, and a suitable co-trustee or 
successor trustee is available.” The court held that the trial court properly removed the 
daughter as trustee because of the family disharmony regarding settlor’s care that arose after 
the death of settlor’s husband was a substantial change in circumstances. Removal of the 
daughter as trustee was appropriate as it best served the interests of the trust beneficiaries and 
was not inconsistent with a material purpose of the trust. A suitable successor trustee was 
available. 

Rapela v. Green (In re Estate of Kampros), 289 P.3d 428 (Utah 2012) 

Appellant, Willow Rapela, is a beneficiary and successor trustee of the Michael. G. 
Krampos Family Trust, established by her father, Mr. Krampos. After Mr. Krampos’ death, 
Ms. Rapela requested that the current trustee, Mr. Green, be removed as trustee. Ms. Rapela 
claimed that Mr. Green had a conflict of interest with the Trust because both he and the Trust 
had ownership interests in the same LLCs. The district court held that Mr. Green had more and 
experience and was better qualified than Ms. Rapela to manage the Trust’s assets. As a result, 
the district court concluded that Mr. Green’s removal would not be in the best interests of 
the Trust’s beneficiaries. Thus, the district court denied Ms. Rapela’s request to remove 
Mr. Green as trustee of the family trust. The beneficiary appealed. 

On appeal to the Utah Supreme Court, the beneficiary argued that the district court improperly 
denied her request to remove the trustee pursuant to Utah Code Ann. § 75-7-706(2)(d). 
The court explained that, before a district court may remove a trustee, the three prongs of § 
75-7- 706(2)(d) must be satisfied. Then, if all three-prongs have been satisfied, the district 
“may remove a trustee,” in its discretion. The first prong of § 706(2)(d) requires the petitioner to 
prove that there has either been a substantial change of circumstances, or that the removal is 
requested by all of the qualified beneficiaries. Next, under the second prong, the court must 
find that the removal of the trustee best serves the interests of all of the beneficiaries, and is not 
inconsistent with a material purpose of the trust. Finally, the third prong requires that a suitable 
co trustee or successor trustee is available. 

The arguments on appeal focused whether the second prong of § 706(2)(d), the “best 
interest prong” was satisfied. On appeal, Mr. Rapela argued that the district court committed 
five legal errors when it concluded that removal of Mr. Green did not serve the best interests of 
the Trust’s beneficiaries. First, Ms. Rapela claimed that the best interests test should have 
been waived since the other two prongs of §706(2)(d) were satisfied. Second, she argued 
that the district court erred because it did not defer to her explanation on behalf of the 
beneficiaries that removal served the beneficiaries’ best interests. Third, Ms. Rapela 
contended that Mr. Green had a conflict of interest and could not act in the beneficiaries’ 
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best interests due to a personal interest in certain LLCs. Fourth, Ms. Rapela argued that the 
district court improperly compared her experience and qualifications with Mr. Green’s when 
evaluating the best interests prong. Finally, Ms. Rapela alleged that, because Mr. Green’s 
relationship with Mr. Kampros deteriorated prior to Mr. Kampros’s death, Mr. Green was 
unable to act in the beneficiaries’ best interests. 

The Utah Supreme Court held that the three prongs of § 706(2)(d) created a conjunctive test and 
that Ms. Rapela was required to satisfy all of the three elements of § 706(2)(d) before the trustee 
could be removed. The court refused to adopt Ms. Rapela’s construction, as it would 
have rendered the best interests prong “inoperative or superfluous.” The court explained that a 
district court can remove a trustee only when it serves the best interests of the beneficiaries. 

Next the court explained the phrase “best interests of the beneficiaries,” as used in § 706(2)(d) 
refers to the beneficiaries’ interests set forth in the trust, not the beneficiaries’ subjective desires. 
Section 706(2)(d) must be interpreted to give effect to the benefits the trustor intended to confer, 
not the beneficiaries’ desires. The court cited the Utah Trust Code, which defines “interests of 
the beneficiaries” as “the beneficial interests provide in the terms of the trust.” The court noted 
that the Uniform Trust Code similarly states “the term ‘interests of the beneficiaries’ means the 
beneficial interests as provided in the terms of the trust, not as defined by the beneficiaries.” As 
such, the court rejected Ms. Rapela’s argument that the district court should give effect 
“first and foremost” to the beneficiaries’ subjective desires. Ms. Rapela also argued that a 
beneficiary’s request for removal should always be granted unless doing so would be 
detrimental to the best interests of the beneficiaries. The court rejected this reading of 
the statute, emphasizing that § 706(2)(d) permits removal of a trustee only when doing so is 
the most advantageous way to promote the beneficiaries’ interests. 

The court next addressed Ms. Rapela’s claim that Mr. Green had a conflict of interest because 
both he and the Trust owned interests in several of the same LLCs. Noting that no bad faith was 
alleged, the court explained that “ordinarily, a court will not remove a trustee named by 
the settlor upon a ground that was known to the settlor at the time the trustee was designated . 
. . . Thus, the fact that the trustee named by the settlor . . . [has] conflicting interests, is 
not a sufficient ground for removing the trustee.” 

In addressing Ms. Rapela’s fourth argument, the Utah Supreme court considered for the 
first time whether an evaluation of the beneficiaries’ best interests might include comparison 
of a current trustee and potential successor trustees. The court noted that persuasive authority 
from other jurisdictions that have adopted the UTC permits such comparisons. The court cited 
In re Fleet National Bank’s Appeal from Probate, 267 Conn. 229 (Conn. 2004), a 
Connecticut case that had addressed the trustee comparison question. In Fleet Bank, 
Connecticut Supreme Court analyzed its statutory provision that is “substantially similar” to § 
75-7-706(2)(d), and found that it allowed for such a trustee comparison. Noting the 
substantial similarity between the Connecticut statute at issue in Fleet Bank and § 706(2)(d), 
the Utah Supreme Court held that § 706(2)(d) “permits consideration of whether another entity 
may perform better than the existing trustee.” Accordingly, the court held that “a district court 
may permissibly compare the characteristics of an existing trustee with potential successor 
trustees when applying the best interest test,” and rejected Ms. Rapela’s fourth argument. 

Finally, the court declined to considered Ms. Rapela’s fifth argument on appeal, that the 
deterioration of Mr. Green’s and Mr. Kampros’ relationship prior to Mr. Kampros’ death 
prevented Mr. Green from acting in the best interests of the beneficiaries, because she failed to 
properly preserve this argument for appeal. Accordingly, the Utah Supreme Court found that the 
district court had not erred in refusing to remove Mr. Green as trustee of the Trust, and affirmed 
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its decision. 

In re Estate of Robb, 839 N.W.2d 368 (Neb. Ct. App. 2013) 

Theodore J. Robb appealed the order of the county court for Hall County removing him as the 
personal representative of his deceased father’s estate and as the trustee of his father’s 
inter vivos trust. The issue on appeal was whether the trial court erred in finding that, due to 
Theodore’s personal interests conflicted with the interests of the estate and trust, it was in the 
best interests of the estate and the trust to remove Theodore from his fiduciary positions. The 
Nebraska Court of Appeals agreed and affirmed the trial court’s decision to remove him from 
his fiduciary positions. 

Theodore argued that the trial court erred in removing him as trustee of his father’s trust. The 
court of appeals cited § 30–3862(b) of the Nebraska Uniform Trust Code (NUTC), which 
is identical to UTC 706, which outlines the grounds on which a court has the authority to 
remove a trustee. The court further explained that, under § 30-3867(a) of the NUTC, trustees 
owe a duty of loyalty to beneficiaries, which requires a trustee to administer the trust solely in 
the interests of the beneficiaries. Under § 30-3867(b), “[t]ransactions involving the 
investment or management of trust property entered into by the trustee for the trustee’s own 
personal account or which is otherwise affected by a conflict between the trustee’s fiduciary and 
personal interests are voidable unless they are authorized, approved, or were entered into 
before the trustee contemplated becoming a trustee.” The court of appeals explained that 
NUTC § 30–3862(b) authorized the trial court to remove Theodore if it found that he 
committed a serious breach of trust. Finding that Theodore comingled his personal property 
with that of the trust, engaging in self-dealing by renting the trust property to himself at 
favorable rates, the court of appeals found that Theodore committed a breach of trust. This 
self-dealing brought his personal interest in a favorable rental price into conflict with the best 
interests of the trust beneficiaries. 

In addition to the above, Theodore’s failure to account for 6 months of rent from the Tri Street 
property also raises serious concerns about his ability to effectively fulfill his basic duties as the 
trustee. Failure to effectively administer the trust constitutes a separate ground for 
removal under § 30–3862(b). 

Next, the court of appeals explained that NUTC § 30–3875 requires trustees to keep adequate 
records of the trust administration and to keep trust property separate from the trustee’s 
property. Trust property must be designated so that the trust’s interest, “to the extent feasible, 
appears in records maintained by a party other than a trustee or beneficiary.” The court 
of appeals found that Theodore’s failure to account for six months of rent from the trust 
property that he leased to himself also raised serious concerns about his ability to effectively 
fulfill his basic duties as the trustee. Noting that “[f]ailure to effectively administer the trust 
constitutes a separate ground for removal under [NUTC] § 30–3862(b),” the court of 
appeals found that Theodore’s multiple failures to impartially perform the duties owed to 
the Trust beneficiaries were grounds for his removal. As such, the court of appeals found that 
the trial court did not err in removing Theodore from his positions as the personal 
representative and as the trustee, because his actions revealed that his interests irreconcilably 
conflicted with the interests of the estate and the Trust. The decision of the trial court was 
affirmed. 

Rodriguez-Tocker v. Estate of Tocker, 129 P.3d 586 (Kan. Ct. App. 2006) 

The widow of the settlor brought an action against the trustee, the brother of her 
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deceased husband, seeking to remove the trustee as well as to subject the assets of her 
husband’s trust, from which she had been excluded as a beneficiary, to her spousal elective 
share. The trial court removed the Trustee and the trustee appealed. 

The court first examined whether the widow had standing to seek removal of the trustee under 
K.S.A. § 58a-706. That section provides that a qualified beneficiary has standing to file such a 
petition. K.S.A. § 58a-103 provides that a “qualified beneficiary” is one who is a distributee of 
the trust income or principal K.S.A. § 58a-103 also provides that a “beneficiary” is a person who 
has a present or future beneficial interest in a trust, vested or contingent, or holds a power of 
appointment over trust property in a nonfiduciary capacity. These definitions might therefore be 
interpreted to limit eligibility to individuals or classes named in the trust’s terms, which would 
have excluded the spouse. The court, however, held that the widow was both a beneficiary and 
a qualified beneficiary because the trust property would likely be subject to the spouse’s elective 
share. 

Having disposed of the standing question, the court then upheld the trial court’s removal of the 
trustee. The court noted that even if the widow lacked standing, the court was empowered under 
K.S.A. § 58a-706 to remove the trustee on its own motion. The district court had made 
numerous findings regarding the trustee’s failure to carry out his duties, in particular, the 
trustee’s inability to act impartially given his many conflicting roles and his 
“demonstrated history of self-dealing.” The court also upheld the district court’s refusal to 
appoint another family member as successor trustee, even though named in the trust 
instrument, because of concerns as to whether the designated successor would be sufficiently 
adverse to the removed trustee. 

In re Loyal W. Sheen Family Trust, 2011 Neb. App. LEXIS 11, 2011 WL 170055 (Neb. Ct. 
App. Jan. 18, 2011) 

A replacement trustee of a trust was engaged in a real estate transaction with a company 
controlled by his wife and her family. Distributions were made to the beneficiary, which were 
subsequently used to make a loan to that company. The loan was repaid with interest. The trial 
court removed the trustee on the basis that the transaction constituted a serious breach of trust. 

The trial court’s decision was reversed. A trustee can be removed if that trustee has committed a 
“serious” breach of trust, Neb. Rev. Stat. § 30-3862 (UTC § 706). The UTC comments to that 
section provide that a serious beach of trust may “consist of a single act that causes significant 
harm or involves flagrant misconduct.” The act at issue did not result in serious harm to the trust 
or the beneficiary. Thus, there was not evidence that the trustee committed a serious breach and 
could not be removed on that basis. 

Shelton v. Tamposi, 62 A.3d 741 (N.H. 2013) 

Elizabeth Tamposi (“Betty”) and her descendants were beneficiaries of two trusts created 
by Betty’s father, Samuel Tamposi, Sr. One of the trusts was exempt from the GST tax and 
the other one was not exempt from the GST tax. Two of Betty’s brothers, Samuel Tamposi, Jr. 
and Stephen Tamposi, were named in the trust instrument as the “investment directors” of the 
trust. The trustee was required to follow the directions of the investment directors. There was 
an in terrorem clause in the trust instrument. 

Between 2000 and 2006 there were a number of disagreements between Betty and her siblings, 
including the two who were appointed as the investment directors of the trusts. In 2007, the 
probate court approved changes to the trust instrument that allowed Betty to appoint her 
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own trustee and resulted in the investment directors having the control of only ten assets in 
Betty’s trusts.  Betty appointed Julie Shelton as trustee of the trusts later that year. 

Shortly after Shelton was appointed as trustee, Betty and Shelton filed a complaint against the 
investment directors that sought to remove them, surcharge them for all losses caused by their 
alleged breaches of fiduciary duty and requesting an award of attorney’s fees. The probate court 
also determined that Betty and Shelton were seeking a ruling that the investment directors had 
the duty to provide funds “when and in the amount requested by the trustee.” 

After a trial of more than five weeks, the probate court dismissed the complaint and found that 
the in terrorem clause of the trust had been violated and therefore Betty had forfeited her right, 
title and interest in the trust. The probate court also indicated that it would order Betty 
and Shelton, in her individual capacity and not as trustee, to pay the other parties’ attorneys’ fees 
and costs. Finally, the probate court ruled that under Section 706(b) of the New Hampshire 
UTC, the probate court on its own initiative could remove Shelton as trustee and that 
removal was appropriate due to Shelton: (1) colluding with Betty in creating a controversy 
with the investment directors, (2) participating with Betty in hiring investment counsel that 
resulted in millions of dollars in litigation expenses and fees, (3) failing to conduct an 
appropriate cost- benefit analysis prior to bring the litigation, (4) not requesting a transfer of the 
trust assets to her until more than six weeks after she was appointed trustee, and (5) incurring 
litigation costs there were so massive there were insufficient funds in the trusts to provide for 
Betty’s children. 

Betty and Shelton appealed from the rulings of the probate court. However, Betty subsequently 
withdrew her appeal. Shelton nevertheless argued as part of her appeal that the probate court 
erred in ruling that the filing of the complaint violated the in terrorem clause. In rejecting this 
argument, the New Hampshire Supreme Court not only ruled that Shelton did not have standing 
to make the argument but stated that Shelton was violating her duty of impartiality with respect 
to the trust beneficiaries by pursuing the issue on appeal when it was adverse to the interests of 
all the beneficiaries other than Betty. 

The New Hampshire Supreme Court also ruled that the decision of the probate court to, on its 
own initiative, remove Shelton as trustee was sustainable under Section 706 because the 
evidence supported the probate court’s conclusion that Shelton failed to satisfy her 
statutory duties of loyalty, impartiality and reasonable care of the trust property. 

In re Trust of Socha, 783 N.W. 2d 800 (Neb. Ct. App. 2010) 

Joe and Eva Socha created a joint revocable living trust. Their children included Larry, Bonita, 
and Robert. Upon the death of the survivor of Joe and Eva, Larry and Bonita became the trustees 
of the revocable trust. Robert filed a petition for trust administration proceeding in the county 
court and requested that Larry and Bonita be removed as trustees on the grounds that they had 
failed to provide him with relevant information with respect to the trust and had failed 
to terminate the trust and distribute it assets pursuant to its terms. After an evidentiary hearing, 
the trial court found that the trustees had failed to act in the best interest of the trust by 
failing to terminate it pursuant to its terms and distribute its assets to the beneficiaries in a 
reasonable timeframe and removed the trustees.  Larry and Bonita appealed. 

The Trustee’s first asserted that Robert lacked standing to bring the action because as 
administration of the trust had not been completed and the trust was not closed trust the 
beneficiary didn’t have a present right to bring the action to have the trust closed. This point 
was dismissed without much analysis. The Court of Appeals next addressed the Trustee’s 
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assertion that the trial court erred in removing them as trustees. Neb. Rev. Stat. § 30-
3862(a) (UTC Section 706) provides the court may remove a trustee if, among other reasons, 
the trustee has committed a serious breach of trust or if the Trustee has persistently failed to 
administer the trust effectively. The Trustees asserted that they had not terminated the trust 
because they desired to keep the trust open until the three-year statute of limitations had run to 
make sure that they had no liability when assets were distributed. The court noted however, 
that there was no evidence presented at the hearing that there were any outstanding claims 
against the trust or that there was any reason to believe that there would be any claims 
submitted. The removal was upheld in part because of evidence showing that the Trustees were 
receiving distributions of the trust to pay for their own administration expenses, hiring and 
paying family members for trust services, purchasing trust assets individually, and otherwise 
diverting the benefits of the trust to themselves. Therefore, the Court of Appeals held that 
there was sufficient evidence showing a persistent failure to administer the trust effectively as 
well as impropriety in the administration of the trust that supported the removal of the Trustees. 

In re Charles C. Wells Revocable Trust, 734 N.W.2d 323 (Neb. 2007) 

Trustee appealed an order removing him as co-trustee and requiring him to account to the trust 
for his actions as co-trustee. The settlor had appointed his two sons as co-trustees and placed the 
family farm into the trust. The removed co-trustee, who lived on the farm, failed to pay rent to 
the trust, paid personal debts out of the trust, and pledged trust real estate to secure 
personal loans, all without the consent of the other co-trustee. 

The petition was filed prior to the UTC becoming effective in Nebraska. However, Neb. Rev. 
Stat. § 30–38,110 (UTC Section 1106) allows the court to apply the UTC to pending 
cases unless that application would prejudice the rights of the parties or otherwise interfere 
with the effective conduct of the judicial proceeding (which the court concluded had not 
occurred here). 

The court noted that Neb. Rev. Stat. § 30–3862 (UTC Section 706) allows a trustee to 
be removed for serious breach of trust and lack of cooperation between co-trustees. The 
court upheld the trial court’s removal order, finding that the co-trustee’s actions clearly 
impaired the administration of the trust and because of a lack of cooperation between the co-
trustees. 

REASONABLE COMPENSATION (Section 708) 

Section 708 provides that a trustee is entitled to reasonable compensation except as otherwise 
provided in the terms of the trust. 

Hanks v. Morris, 432 S.W.3d 293 (Mo. Ct. App. 2014) 

William Hanks asked Phil Morris to act as trustee of his trust in 2006. In 2008, Hanks died and 
Morris, along with Larry D. Owens, became co-trustees of the William L. Hanks Revocable 
Trust Agreement. It had assets valued at nearly $1.5 million. The trust instrument provided that 
the trustee was to be compensated in accordance with the schedule of fees published by a named 
local trust company. After the trustees each paid themselves fees in excess of $100,000, failed to 
pay the bequests to Mr. Hanks’s daughters, Noelle Hanks and Tiffany Wiederhorn, and refused 
to provide an accounting to the remainder beneficiary, the University of Oregon Foundation, the 
Foundation and Hanks’s two daughters filed suit against the trustees. In 2013, Morris was found 
liable to the Hanks Trust for $450,000 in compensatory damages and $400,000 in punitive 
damages. Morris appealed. The Court found that because the Hanks Trust specified the trustee’s 
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compensation, the terms of the trust override the reasonable compensation standard specified in 
UTC § 708.  The fees were greatly in excess of what would have been charged by the named 
trust company and although UTC § 708 allows for additional compensation if the fees are 
specified in the trust are unreasonably low, such was not the case here.  

Lehmann v. Bank of America, NA, 427 S.W.3d 315 (Mo. Ct. App. 2014)  

In 1967, Settlor created an irrevocable inter-vivos trust (the “Trust”) for the benefit of his 
daughter, Mary, for her life.  Initially Settlor, Mary, and Boatmen’s Bank were the trustees of the 
trust.  Mary was entitled only to income for her life and no principal distributions were 
authorized until Mary’s death, when the Trust terminated.  Settlor died in 2001 and Mary later 
resigned as trustee and appointed her brother Frederick, to serve in her stead.  Boatmen’s Bank 
through a series of mergers eventually became Bank of America (“BOA”).   

Article V of the Trust provides that the corporate trustee was to be compensated as trustee 
pursuant to its published schedule of fees in effect on the date that trust was created.  The parties 
stipulated to the applicable schedule of fees (the “Schedule”).  That schedule provides that an 
“annual fee” of 5% of income be charged on the Trust’s income, and a “distribution fee” of 5% 
be charted to principal. 

Mary and Frederick filed an action for the removal of BOA as Trustee under Missouri’s so called 
“no-fault” removal clause, R.S.Mo. § 456.7-706(2)(4) (UTC § 706(b)(4), which allows a court to 
remove a Trustee of a trust without cause if all of the qualified beneficiaries request the removal 
and the court finds that removal does not violate a material purpose of the Settlor and is in the 
best interests of all the beneficiaries.  That petition also requested the court to rule that BOA was 
not entitled to a distribution fee or other compensation as a result of its removal as the corporate 
trustee of the trust.  BOA did not contest the removal count, but did state in its answer that BOA 
was entitled to the distribution fee upon its transfer of the trust assets to the successor trustee.  
Alternatively BOA requested, that in the event that it was determined that it was not entitled to 
the distribution fee per the schedule, that the court equitably determine whether its overall 
compensation received during the life of the trust was unreasonably low so as to entitle it to 
additional compensation for its services under R.S.Mo. § 456.7-708(2).   

Cross motions for summary judgement were filed and the trial court found that the plain 
language of the trust and the Schedule defined “distribution” as only the distribution of trust 
assets on the trust’s termination, not on distribution of the assets to a successor trustee upon a 
removal and replacement of the trustee.  BOA argued that at the time of the trust’s creation by 
Settlor in 1967, Missouri law did not allow no-fault removal, so the Schedule only contemplated 
distribution of the principal on the trust’s termination.  However, the Schedule also contemplated 
that the corporate trustee would never be fully compensated until the distribution of principal 
assets, as the fee on income was not sufficient to fully compensate the corporate trustee for its 
services.  The court upheld the trial court and found that the plain language of the Schedule, 
which referred only to the distribution fee in connection with the termination of the trust, 
controlled and that the distribution of the principal assets by BOA to the successor corporate 
trustee was not a “distribution” contemplated by the trust instrument or the fee schedule.   

The trial court had also held that the fact before the court showed no basis for the award to BOA 
of any additional fees under R.S.Mo. § 456.7-708(2), due to the fact that the fees provided by the 
trust were unreasonably low.  The court held that in fact, discovery in the case had been 
suspended for purposes of judicial economy to first determine if the Schedule applied.  Only in 
the event that the court found that the Schedule was inapplicable would it make sense for further 
facts to be investigated on the reasonableness issue.  Thus, the court overturned the trial court 
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and remanded the case back to the trial court for further development of the facts.  

Lyons ex rel. Lawing v. Holder, 163 P.3d 343 (Kan. Ct. App. 2007) 

Beneficiary of a trust brought claims against the trustee for breach of fiduciary duty, 
alleging that the trustee, upon the end of his tenure as trustee, paid himself a one-time 
fee of over $56,000 for his twelve years of service. Trial court approved the fees. 

Under K.S.A. § 58a-708 a trustee is entitled to a reasonable fee, but that fee can be waived. In 
this case, the parties stipulated that the fee taken was not unreasonable for 12 years of service. 
The beneficiary’s only complaint was that it was unfair for the trustee to take his fees only at the 
conclusion of his twelve years of service. The court noted that K.S.A. § 58a-708 does 
not specify a period in which compensation has to be taken. Additionally the court found that 
the payment was not a violation of the trustee’s duty of loyalty, as K.S.A. § 58a-802 does 
not preclude a trustee from taking reasonable compensation, if the transaction is fair to the 
beneficiaries. However, there was some evidence on the record that the Trustee may 
have waived his right to take a fee. The action was reversed and remanded back to the trial 
court to consider the evidence as to whether the trustee had waived his right to fees. 
Consequently, the court upheld the lower court’s approval of the Trustee’s fee. 

Meeks v. Successor Trustees of Marital trust, 2010 Tenn. App. LEXIS 554, 2010 WL 
3420546 (Tenn. Ct. App. Sept. 1, 2010) 

Trustee served as a trustee of a Marital Trust and a Credit Shelter Trust for the benefit of the 
wife and children of a close friend for a period of six years. Though the governing instrument 
authorized the Trustee to receive reasonable compensation, the Trustee was not paid any 
compensation. The spouse removed the settlor’s friend as Trustee. Several months after 
his removal,  the  former trustee,  without  notifying  the  trust  beneficiaries,  attempted  to  
remove 

$250,000 from trust bank accounts as past compensation. When this failed, the Trustee brought 
an action for compensation for the entire time he served as Trustee and for his attorney’s fees 
and costs. The lower court granted summary judgment for the family on the compensation and 
legal fee issues and the former Trustee appealed. 

The Tennessee Court of Appeals affirmed the decision of the trial court. According to the Tenn. 
Code Ann. § 35-15-708(b) a trustee is entitled to be compensated as the compensation is 
specified in the governing instrument, or as otherwise agreed with the settlor or the 
beneficiaries. However, the comments to UTC Section 708, a trustee can waive compensation. 
The court found that the former trustee, by his course of conduct and his own 
admission, knowingly and voluntarily waived his right to compensation. 

ARTICLE 8: DUTIES AND POWERS OF TRUSTEE 

Article 8 enumerates the fiduciary duties owed by a trustee to the trust beneficiaries. This list of 
duties is a “how to” or “how not to” manual for trustees. The Article also sets forth trustee 
powers, both generally and specifically. The cases have tended to focus on the duty of loyalty 
under Section 802. Sections 815-816, which are the trustee powers provisions, tend to be cited in 
cases where the main issue of the case pertains to a different section of the UTC. 

DUTY TO FOLLOW TERMS OF THE TRUST (Section 801) 
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This Section requires that a trustee administer the trust in good faith, in accordance with its terms 
and purposes and the interests of the beneficiaries, and in accordance with the Code. 

Louise v. Steinhoefel Trust, 854 N.W.2d 792 (Neb. Ct. App. 2014)  

Steffensmeier is the trustee of the Louise V. Steinhoefel Trust, established by Louise v. 
Steinhoefel in 1999. The appellants are among the beneficiaries of the trust. The trust was 
partially funded with approximately 1,471 acres of real property. After Louise died in 2004, the 
trust was to provide funds to take care of her son, Robert Steinhoefel. At the time, the trust had 
sufficient funds to care for Robert, but his expenses increased when he was moved to a \nursing 
home in 2006. Thus, Steffensmeier determined that he needed to sell some trust assets in order to 
continue to provide for Robert's care. Steffensmeier contacted real estate agent Robert Ostlund, 
who determined that an appropriate price for the property was $1,425,000.  

The trust provided that upon the death of Robert, Vicki Schlautmann (Vicki), one of the 
beneficiaries, had the option to purchase the approximately 735-acre portion of the property 
described as "parcel A." Although Robert was still living, Steffensmeier believed that Vicki had 
an active option to purchase all of the real property. As a result of this mistaken belief, 
Steffensmeier gave Vicki the opportunity to purchase the entire property, and she and her 
husband submitted an offer for the full purchase price on June 8, 2007. Steffensmeier signed his 
acceptance of the Vicki’s offer on June 12, 2007, but did not mail the signed offer back to 
Ostlund until June 25. On June 22, BDG, LLC submitted an offer to purchase the property for 
$2,100,000. Ostlund told Steffensmeier that he did not think BDG’s offer was legitimate, and 
Vicki’s purchase of the property closed in August 2007. After Steffensmeier filed an application 
with the trial court for final accounting and discharge, the appellants brought an action claiming 
that Steffensmeier breached his fiduciary duty as trustee of the trust by selling the property to 
Vicki for less than fair market value. The trial court found that Steffensmeier breached his 
fiduciary duty, but that no damages resulted from the breach. Steffensmeier appealed.  

The Nebraska Uniform Trust Code requires that a trustee administer a trust in accordance with 
its terms. Neb. Rev. Stat. § 30-3866 (Reissue 2008) (UTC § 801). The Nebraska Uniform Trust 
Code establishes that trustees owe the beneficiaries the duties of loyalty, impartiality, prudent 
administration, protection of trust property, proper recordkeeping, and informing and reporting. 
The trial court found that Steffensmeier acted contrary to the terms of the trust when he allowed 
Vicki to purchase the entire property when her option to purchase parcel A alone was not yet 
active. The Court affirmed the judgment of the trial court and held that such action constituted a 
breach of Steffensmeier's fiduciary duty. In order to recover on their claim, however, the 
appellants were also required to prove that Steffensmeier's breach was a cause of injury to them 
and that they were damaged, and they failed to do so. 

Kritchman v. Wolk, 152 So.3d 628 (Fla. Dist. Ct. App. 2014) 

Mrs. Lola Kritchman created a revocable trust and amended it numerous times. The Trust 
Agreement at issue in this case was entered into December 2007 and the co-trustees were Mrs. 
Kritchman and Wells Fargo. The Trust specified that during Mrs. Kritchman’s lifetime, the 
trustee was to "pay such sums from principal as [Mrs. Kritchman] may direct at any time." Mrs. 
Kritchman directed Wells Fargo to pay for the private school education of her first cousins’ 
grandson, Mr. Wolk, for seven years, and to pay Mr. Wolk’s education expenses for his first two 
years at Yale. During Mr. Wolk’s sophomore year, on April 17, 2010, Mrs. Kritchman signed 
and delivered a letter to her trust officer at Wells Fargo stating that she had paid for Mr. Wolk’s 
first two years at Yale and that she wanted his junior and senior year to be paid as well. Wells 
Fargo paid Mr. Wolk’s education expenses at Yale for the first semester of his junior year in 
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September 2010. Mrs. Kritchman died in November 2010, and Mrs. Kritchman’s son, William 
Kritchman, succeeded her as co-trustee. Mr. Wolk’s last three semesters were not paid, and Mr. 
Wolk filed suit. The trial court found in favor of Mr. Wolk. On appeal, the Court affirmed and 
held that Wells Fargo was required to carry out Mr. Kritchman’s written Direction. The failure of 
Wells Fargo to carry out the terms of the Trust violated Florida statute 736.0801 (UTC §801), 
duty to carry out the terms of the trust, 736.0803 (UTC §803), duty of impartiality, and 736.0804 
(UTC §804), duty of prudence.  

DUTY OF LOYALTY (Section 802) 

Section 802 codifies the duty of loyalty that a trustee owes to the beneficiaries of the 
trust. Of particular relevance to the cases below are the Section’s prohibition against self-
dealing, the exception from the duty for the trustee’s payment of reasonable compensation to 
itself, and the obligation of the trustee to vote corporate shares in accordance with the best 
interests of the beneficiaries. Mendoza, summarized under Section 1009, also discusses the 
duty of loyalty. 

In re Anna Blackham Aagard Trust, 339 P.3d 937 (Utah Ct. App. 2014)  

Welby and Opal Aagard created an LLC (“the Company”) and a set of trusts to manage and 
transfer ownership of the Aagard family ranch. Welby and Opal were co-trustees of the trust 
created for their own benefit, with their son, Kim, serving as trustee of the remaining trusts. 
When Welby and Opal died, Kim succeeded them as trustee of the Welby and Opal trusts. The 
Company owns the Aagard ranch land and Kim owns an undivided interest in the Company as 
trustee of the Aagard trusts and holds the balance of the interest in his personal capacity. Kim 
thus controls and manages the Company. When first drafted, the Company’s operating 
agreement and the Aagard trust documents granted Kim and Diane (Welby and Opal’s daughter) 
veto power over property sales. This barred the selling or exchanging ranch property unless both 
Kim and Diane consented. Prior to their deaths, Welby and Opal modified the veto provision in 
the Aagard trust documents by deleting the provision granting Diane veto power, but did not 
modify the veto provision in the operating agreement. Modification of that provision required 
consent of ninety percent of the capital interests of the Company.  

After Welby and Opal died, Kim and Diane could not agree on how to manage the Aagard ranch 
and Kim wanted to sell the ranch, but first wanted to remove the requirement that Diane consent. 
As trustee and individual owner of the Company, Kim could unilaterally modify the operating 
agreement, but Kim sought the district court's approval before making the modification. The 
district court denied Kim’s request, stating that Kim’s individual ownership of the company 
created a presumption of being affected by a conflict of interest, and that Kim failed to prove that 
he would not improperly derive benefit as an individual from a sale and that the beneficiaries 
would be benefitted by the proposed modification. Kim appealed, arguing that section 75–7–
802(2) of Utah's Uniform Trust Code (UTC § 802) did not apply to his proposed modification. 
Section 75–7–802(2) (UTC § 802) makes voidable a sale, encumbrance, or other transaction 
affected by a conflict between the trustee's fiduciary and personal interest. The Court found that 
the modification of the operating agreement did not constitute any of the above and thus section 
802(2) (UTC § 802) did not apply. The Court also noted that the proposed modification is not 
otherwise affected by a conflict of interest under Utah Section 75–7–802(8), which is a non-
uniform addition to the UTC that provides that a trustee is not prohibited from acquiring an 
undivided interest in a trust asset in which the trustee, in any trust capacity, holds an undivided 
interest. The decision of the trial court was reversed and the case was remanded.  

Damas v. Damas, 2011 Ohio App. LEXIS 5180, 2011 WL 6153123 (Ohio Ct. App. Dec. 9, 
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2011) 

Nage, Thomas, and Frederick Damas were nephews of Mike Damas. Mike Damas created an 
inter-vivos revocable trust in 2001 and amended it in 2003. Mike Damas was a very successful 
man and had created three real estate investment companies, the shares of which were listed on 
Schedule A to his trust. Mike’s trust stated that the “…Trustee may, in his discretion, transfer 
the securities reflected in Schedule A to Camel Investments, LLC…” Nage, but not Thomas or 
Frederick, held an interest in that LLC. Nage was the successor trustee of Michael’s Trust at the 
time of Michael’s death. Nage filed a petition for declaratory judgment requesting a holding 
that Michael was competent at the time that he executed both the original trust and the 
amendment and that Nage, as Trustee, properly distributed securities listed on Schedule A of the 
trust to Camel Investments, LLC, in which Nage had an interest. The trial court granted Nage’s 
motion for summary judgment on the issue of the validity of the trust and the amendment 
in favor of Nage. The issue with respect to the transfer of the Schedule A securities to 
Camel Investments, LLC was determined after trial. The trial court found that that 
transfer of the securities to the LLC was not in breach of Nage’s duty of loyalty and 
impartiality and it was properly made.  Nage’s two other brothers, Thomas and Frederick 
appealed. 

On appeal, the brothers alleged that Nage had breached his duty of loyalty under R.C. 5802.02. 
Nage argued and the Court of Appeals agreed that the duty of loyalty statute only involves a sale 
or other transaction and does not apply to a discretionary distribution of trust assets.  However, 
R.C. 5808.03 provides that a “…trustee must act impartially in investing, managing, and 
distributing the trust property…” The Court of Appeals accordingly concluded that the trustee, 
Nage, did not breach his duty of impartiality to the remainder beneficiaries. The court noted that 
Mike fully understood that the residuary beneficiaries would not take a full amount to provide 
for their education if Nage exercised his discretion to transfer the securities to Camel 
Investments, LLC. The discretionary authority granted to Nage as trustee to distribute the 
securities to Camel Investments was not limited by, or subject to, any objective standard. 

Therefore, the Court of Appeals upheld the trial court’s conclusion that the distribution of the 
securities to Camel, LLC, owned partially by the trustee, was not a breach of duty of impartiality 
and was in full compliance with the intent of the settlor of the trust. 

In re Estate of Hedke, 775 N.W.2d 13 (Neb. 2009) 

Son lived in the same town as mom and daughter lived in a distant location. Son had 
serious financial problems and mom was helping to support him. Son worked the farm owned 
by mom. As mom’s health failed, son became mom’s attorney-in-fact. Mom had an old 
will that left assets equally to son and daughter. Son took mom to his attorney to prepare a new 
trust and will leaving the farm to son and other assets to daughter. Daughter brought a 
guardianship action when she discovered that son was not paying mom’s nursing home bills 
and that significant assets had disappeared from mom’s accounts. Mom died and daughter 
brought action against her brother seeking to set aside the trust, to set aside transfers of assets to 
the trust, and to impose a constructive trust on assets that he had wrongfully taken while acting 
as mom’s attorney-in-fact. The trial court refused to grant daughter’s requested relief and 
daughter appealed. 

The Court of Appeals reversed the trial court finding that daughter had standing to raise 
the issue of son’s self-dealing. The court found that son breached his fiduciary duties in 
administering the trust and daughter could seek damages, an accounting, and a constructive trust 
regarding son’s duties as trustee. Son had a confidential relationship with mom. This 
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coupled with “badges of undue influence” raised a presumption of undue influence in the 
execution of the trust and transfers of property to son. 

Furthermore, son had a fiduciary relationship with daughter as trustee of the trust created 
by mom. A trustee is under a duty of loyalty to administer the trust solely in the interests of 
the beneficiaries, Neb. Rev. St. § 30-3867 (UTC § 802). This creates a confidential 
relationship, such as one that arises in the principal agent relationship under a power of 
attorney. If a person in a confidential relationship transacts business that benefits that person, 
a prima facie case of constructive fraud is made. The court applied this precept to this case so 
that the daughter made a prima facie case of constructive fraud by (i) showing there was a 
trust relationship with the son, and (ii) that the son transacted business of the trust in a manner 
that benefited himself. 

The court further ordered a full accounting by the trustee, as trustee had a duty to keep adequate 
records of administration of the trust and to promptly respond to a beneficiary’s request 
for information related to the administration, Neb. Rev. St. § 30-3875, 30-3878 (UTC § 810, 
813). A failure to keep such records is reason, among other things, for a court to order and 
review judicial accounting to resolve doubts against the trustee. 

Additionally, the son owed the trust for expenses paid in operating the farm long after mom’s 
death. When a trust terminates, a trustee must distribute trust property to the designated 
beneficiaries within a reasonable time of the termination, Neb. Rev. St. § 30-3882(b) (UTC § 
817). After a trust terminates, a trustee’s property management powers are limited to those that 
are reasonable and appropriate in preserving the trust property pending the winding up 
and distribution of assets and a trustee may retain a reasonable amount of assets to pay 
winding-up costs, Neb. Rev. St. § 30-3881(26) (UTC § 816(26)). Unless son demonstrated on 
remand that some complication prevented him from distributing property in a timely manner, 
he breached a duty of care when he unduly delayed distribution and is liable for the costs 
incurred by the delay. 

In re Trust Created by Inman, 693 N.W. 2d 514 (Neb. 2005) 

The trustee/beneficiary petitioned the court to approve the sale to himself of land that constituted 
the significant portion of the trust property. Seven of the nine beneficiaries objected to the sale. 
Because the petition was filed prior to the UTC becoming effective in Nebraska, the court had to 
determine pursuant to Neb. Rev. Stat. § 30-38,110 (UTC Section 1106) whether application of 
the UTC would substantially interfere with conduct of the judicial proceedings or prejudice the 
rights of the parties. Because both prior law and the UTC were generally consistent on the issue 
in question, the court found no prejudice and applied the UTC. 

Neb. Rev. Stat. § 30-2822(2) (UTC Section 802) provides that transactions where a trustee sells 
assets to himself are voidable by an affected beneficiary unless specifically authorized by 
the trust instrument, approved by a court, or ratified by the beneficiary. The court, finding that 
none of these exceptions applied, held that it could not approve the sale over a beneficiary’s 
objection unless the transaction was consistent with the trustee’s duty, which was not the case 
here. While the court recognized that the trustee had a duty to diversify under the Uniform 
Prudent Investor Act, that obligation alone was not sufficient to authorize self-dealing. 

Nelsen v. Nelsen, 2013 Kan. App. Unpub. LEXIS, 2013 WL 646481 (Kan. Ct. App. Feb. 15, 
2013) 

David L. Nelsen (David), a trustee and beneficiary of the Annabelle L. Nelsen Revocable Trust 
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(Trust), appealed the trial court’s decision to remove David as trustee of the Trust. 
Another beneficiary, Dwayne Nelsen (Dwayne) brought an action to remove David as 
trustee. Finding that David had violated his fiduciary duties, the district court removed 
him as trustee and ordered him to reimburse the Trust. The court of appeals affirmed in part, 
reversed in part, and remanded the case with directions. 

The court of appeals first analyzed whether David had violated his fiduciary duties as trustee of 
the Trust. The Trust instrument purported to give David “all the rights, privileges, 
powers, discretions, and immunities conferred by the Uniform Trustees Powers Act of the 
State of Kansas in effect at the time of the execution of this Agreement.” However, the Uniform 
Trustees Powers Act was repealed four and a half years before the execution of the Trust. 
Under the successor act, the Kansas Uniform Trust Code (KUTC), 58a–101 et seq., David 
was bound to “administer the trust in good faith, in accordance with its terms and purposes and 
the interests of the beneficiaries, and in accordance with this code.” K.S.A. 58a–801. 

The court of appeals found that substantial evidence supported the trial court’s finding 
that David had failed to administer the Trust “solely in the interests of the beneficiaries,” as 
required by KUTC § 58a–802(a). The court noted the clearest example of David’s 
violation of his fiduciary duties, his attempted self-dealing in charging the trust for his 
services in planning an auction to sell trust property, which he then attempted to purchase 
himself, at below-market value. This conduct was uncontroverted at trial, and unsupported by 
law or equity. See K.S.A. 58a–802(b). 

The court of appeals also noted that the trial court provided substantial evidence that David did 
not keep accurate books or provide an adequate accounting. The duties to keep accurate records 
and to provide the beneficiaries with an accounting were explicitly required by both the Trust 
instrument and KUTC §§ 58a–810(a) and 58a–813. On appeal, David argued he “ha[d] 
kept records he [could] explain to anyone.” However, the court of appeals noted that David 
could not explain several of his handwritten record entries when asked to do so at trial. When 
asked by the trial court whether “there was some reason [he] didn’t provide the detail to 
show to the . . . beneficiaries what it was [you] were doing and how it benefited the trust,” 
David answered: “Cause I’m not a certified account [sic ], I guess, I don’t know.” The court 
of appeals found David’s response to be inconsistent with the Trust provisions requiring 
“accurate” books of account and with KUTC § 58-810(a)’s requirement that “adequate records 
of the administration of the trust.” 

In affirming the trial court’s decision to remove David as trustee of the Trust, the court 
of appeals explained that the trial court “was empowered to remove David for ‘a breach of trust’ 
or ‘because of unfitness, unwillingness, or persistent failure of the trustee to administer the 
trust effectively,’” pursuant to KUTC § 58a–706(b)(l) and (3). Considering all the evidence, 
including the numerous admissions by David to actions inconsistent with his fiduciary duties, 
the court of appeals found that a reasonable person could agree that the trial court did not abuse 
its discretion in removing David as trustee. As such, the court of appeals affirmed the 
trail court’s decision to remove David as trustee. 

W.A.K. ex rel. Karo v. Wachovia Bank, N.A., 712 F.Supp.2d 476 (E.D. Va. 2010) 

In 1966, Rosalie Karo created a trust for the benefit of her husband Toney, her son Drew, and 
her grandson W.A.K. (a minor), with Toney and Central National Bank as co-trustees. The trust 
was originally funded primarily with Central National Bank stock. Through a series of mergers, 
Wachovia Bank became co-trustee and the trust assets included Wachovia stock that constituted 
65 percent of the trust portfolio. 
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On several occasions between 2003 and 2007, Wachovia recommended to Toney and Drew that 
the trust diversify the bank stock, but Toney and Drew refused and signed several letters 
acknowledging Wachovia’s advice, authorizing the retention of the stock, and 
indemnifying Wachovia.  Thereafter, the bank stock declined in value. 

In 2008, Toney disclaimed his income interest in the trust. In 2009, Drew disclaimed his 
remainder interest in the trust. Then, in 2009, W.A.K., through his mother as his “next friend”, 
sued Wachovia in state court alleging that Wachovia breached its fiduciary duties by failing to 
diversify the trust assets, failing to assert control as sole trustee, allowing Drew to act as 
co- trustee, making improper distributions, improperly soliciting disclosure letters, and 
failing to monitor or warn about the declining value of the bank stock. The beneficiary also 
sought to remove Wachovia as trustee. In response, Wachovia brought a third-party 
complaint against Drew to enforce the indemnification letters and removed the suit to the 
federal district court for the Eastern District of Virginia. On competing motions for summary 
judgment, the court granted summary judgment in favor of Wachovia and dismissed most of the 
claims against the bank. 

The court rejected the claim that Wachovia breached its duty of prudence by failing to diversify 
the trust assets on the grounds that: (1) by authorizing the permanent retention of the 
assets originally transferred to the trust (which included the assets received as a result of bank 
mergers, as opposed to assets purchased by the trustee), the trust terms waived the 
requirements of the Prudent Investor Rule for those assets; (2) Wachovia reasonably relied on 
those trust terms, and therefore is not liable for breach resulting in that reliance; and (3) 
Toney signed several letters (including one through Drew as his power of attorney) 
withholding his consent as co-trustee to the sale of the stock. Because of a lack of state court 
decisions interpreting the virtual representation provisions of the Virginia Uniform Trust 
Code, the court declined to rule on whether W.A.K.’s claims were barred by Toney and 
Drew’s consent to the retention of the stock. 

The court rejected the claim that Wachovia failed to act as sole trustee and should have treated 
Toney as an “unavailable co-trustee” on the grounds that: (1) the trust terms required the joint 
action of the co-trustees; (2) although relatively passive, Toney assisted in the trust 
administration by signing the retention letters and authorizing a withdrawal from the trust, and 
the plaintiffs could not demonstrate any specific instance of a knowing failure by Toney to act as 
co-trustee; and (3) Wachovia gave advice to Toney concerning the stock that he chose to 
disregard, and therefore Wachovia was powerless to act. Likewise, the court rejected the claim 
that Wachovia should have given advice to Toney about the investment quality of its own stock 
because, in light of banking laws prohibiting self-dealing and insider trading, Wachovia satisfied 
its duties by disclosing its conflict of interest to Toney and Drew and giving them the ultimate 
authority to direct the investment of the Wachovia stock. 

The court rejected the claims that Wachovia breached its duty of loyalty under Va. Code 
§ 55–548.02 on the grounds that: (1) Drew’s signing of the retention letters did not convert him 
to a co-trustee, and plaintiffs did not point to any other action elevating his status to co-trustee; 
(2) there was no evidence that Toney failed to act as co-trustee, and W.A.K.’s disagreement with 
his grandfather’s investment decisions had no effect on the trustees’ duties; (3) the content of 
the retention letters was factually and legally sound; (4) trust distributions to Drew in the 
amount of 

$200,000 to pay off his personal debt to Wachovia provided for Drew’s welfare and comfort and 
were therefore authorized by the trust terms; and (5) because the retention of the bank stock was 
authorized by the trust terms, Wachovia was not required to seek aid and direction from 
the court. 
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Another case in this same saga, W.A.K., II v. Wachovia Bank, N.A., is discussed below 
under Section 1004, Attorneys fees. 

Betty G. Weldon Revocable Trust ex rel. Vivion v. Weldon ex rel. Weldon, 231 S.W.3d 158 
(Mo. Ct. App. 2007) 

Settlor created a revocable trust. The trust owned all of the voting stock of an S-Corporation, 
which in turn owned various subsidiaries, one of which was a money-losing horse breeding and 
training farm on which settlor resided. Settlor became incapacitated.  Two of the three successor 
trustees sought to sell the horse farm by an action of the board of directors of the S-Corporation, 
arguing that it was consistent with their obligation to preserve trust assets. The remaining trustee 
and the settlor, through a next friend, brought an action to enjoin sale of the farm and to remove 
the other two trustees. The lower court held that the two trustees violated their duty of loyalty 
and their duty to administer the trust in accordance with its terms and of its own accord removed 
the two trustees. The two trustees appealed. 

The Court of Appeals affirmed the lower court’s ruling. The court found that the 
trustees’ conduct should be judged under a fiduciary trust standard and not by the more relaxed 
corporate law business judgment rule. The court held that a trust law standard applied, noting 
that R.S.Mo. § 456.8-802(g) requires that a trustee, in voting shares of stock or in 
exercising powers of control over an entity, must act in the best interests of the 
beneficiaries. Because the court concluded that the trust terms required that the farm be 
retained in the trust, the court concluded that the trustee’s efforts to sell the farm violated their 
duty to administer the trust in accordance with its terms as required by R.S.Mo. § 456.8-801. 

 

PRUDENT ADMINISTRATION (Section 804) 

This Section codifies the trustee’s traditional obligation to act with prudence. The language of 
the provision is similar to the language of Section 2(a) of the Uniform Prudent Investor Act 
except that this Section applies to all trustee decisions, not merely those dealing with investment 
and management.  

Family Federation for World Peace and Unification v. Hyun Jin Moon, 2013 D.C. Super. 
LEXIS 10 (D.C. Super. Ct. Oct. 28, 2013) 

This case is but one chapter in a very complicated feud between different factions of the 
Unification Church after the death of its founder Sun Myung Moon (“Mr. Moon”) over control of 
the vast assets of that Church.  In 1975, a bank account was opened in the name of the 
Unification Church International by a Dr. Bo Hi Pak (“Dr. Pak”), at the instruction of Mr. Moon.  
Thereafter millions of dollars were transferred to that account.  A few years later a non-profit 
corporation was created known as the “Unification Church International” (“UCI”).  One of Mr. 
Moon’s sons, Preston Moon, became President and Chairman of the Board of Directors of UCI 
in 2006.  Mr. Moon had also appointed another son, Sean Moon, in 2008, as the head the main 
Unification Church and as the successor leader of that Church.  Thereafter, an action was 
brought against UCI, Preston, and others which alleged that Preston Moon took various actions 
to take total control of UCI and divert its assets to his own purposes, in violation of the District 
of Columbia’s (“DC”) non-profit corporation statutes.  UCI and Preston counterclaimed based on 
various theories, including breach of trust. Petitioner’s brought a motion to dismiss Preston’s 
counterclaims for failure to state a claim for relief.   
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The District Court upheld the motion to dismiss on some elements of the breach of trust claims, 
but denied that motion as to other elements of those claims.  Dr. Pak and others, who were 
predecessor directors and presidents of UCI before Preston, had allegedly breached the trust 
created when UCI bank accounts were first established by interfering with donations to UCI, 
unlawfully transferring millions of dollars from one UCI subsidiary outside of that entity’s 
control, failing to follow basic formalities of trust administration, failing to use reasonable care 
to prevent other co-trustees from committing a breach of trust, comingling trust assets, and 
failing to act as though the trust existed.  Based on the pleadings and the District of Columbia’s 
version of the UTC, the court dismissed the counts regarding breach based interference with 
donations, and the transfer of trust assets, but upheld the counts regarding failure to follow trust 
formalities, the failure to take reasonable care to prevent a breach of trust by other co-trustees, 
and co-mingling.  

 
Regions Bank v. Lowrey, 101 So. 3d 210 (Ala. 2012) 

 
The current beneficiaries of the Lowrey Trust (Trust), sued defendant trustee, Regions Bank, 
alleging breach of fiduciary duty. The beneficiaries claimed that Regions failed to protect and 
preserve the assets of the Trust, which consisted primarily of approximately 20,000 acres 
of timberland. After a hurricane made landfall and caused severe wind damage and destruction 
of much of the standing timber owned by the trust, the beneficiaries asserted that the trustee 
should have purchased casualty-loss insurance on the timber, should have sold most of the 
timberland to diversify the investments of the trust estate, should have cut the timber more 
rapidly, or should have pursued some combination of these tactics to preserve the corpus 
of the trust. Regions defended its management of the trust assets explaining, it protected the 
timberland by practicing good forestry management, and relying on the advice of foresters 
and historical hurricane records, which indicated that the risk of severe hurricane damage to 
the timberland was less than 1%. The trial court found that Regions had not breached its 
fiduciary duty to manage the trust assets prudently. Thus, the court issued an order denying 
the trustee’s motion to award attorney fees, and taxed costs against the beneficiaries. The parties 
appealed. 

 
On appeal, the beneficiaries again argued that Regions had breached is fiduciary duty to the trust 
by failing to protect and preserve the trust assets. After recounting the trial court’s detailed order 
and findings of fact, the Alabama Supreme Court held that the beneficiaries had failed to present 
evidence indicating that Regions breached its fiduciary duty. In support of its holding, 
the supreme court quoted the trial court’s finding that a similarly situated trustee would not 
have purchased, or even considered purchasing, standing-timber insurance before Hurricane 
Ivan. The court also found that Regions acted in good faith and with reasonable prudence in 
determining that it was in the best interest of the Lowrey Trust and in furtherance of the goals 
set out in the trust settlor’s will to retain the Lowrey Trust timberlands. The court cited Alabama 
Code § 19-3- 120.2(d) and (e)* in support of its finding that Regions was not required to 
diversify the Lowrey Trust assets by selling most of the timberland. The court explained that § 
19-3-120.2(d), together with the language of the will expressing the trust settlor’s intent, 
authorized Regions to retain the timberland, notwithstanding any general principles pertaining 
to investment diversification. 

 
The court also found that Regions did not breach its fiduciary duty by failing to implementing a 
rapid clear cutting plan prior to the hurricane. The court explained that Ala. Code. § 19-3-322 
(now found in AUTC § 19-3B-816(28)) authorized the trustee to employ and compensate 
consultants as needed to advise and assist the trustee in the property management and 
administration of the trust. This statute served to relieve the trustee of liability for relying on its 
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consultants’ recommendations, so long as the consultant was prudently selected and monitored. 
The trial court found that timber consultants hired by Region played an active role it the 
trustee’s management of the timberland and decision not to clear-cut the timber. Accordingly, 
the supreme court found that the trustee had satisfied its fiduciary duty to prudently manage the 
trust assets under Ala. Code. § 19-3-120.2, and affirmed the trial court’s judgment on the 
beneficiaries’ claim of breach of fiduciary duty. 

 
Finally, the supreme court held that the trial court erred in denying the trustee’s motion 
for attorney fees under Ala. Code § 19-3B-709. The court explained that § 19-3B-709 provides 
for reimbursement for expenses, including attorney fees, incurred by a trustee in 
defending an action, provided that the trustee has not committed a material breach of the 
trust. Because the beneficiaries did not prove that Regions had breached its fiduciary duty, the 
court concluded that Regions was entitled to an award of attorney fees; therefore, the trial 
court erred in denying Regions’ motion for attorney fees. 

 
* The Alabama Supreme Court noted that Section 19-3-120.2 applied to this case because the 
underlying event giving rise to the action, the hurricane damage to the timberland, occurred 
in September 2004, before the Alabama Uniform Trust Code (AUTC) became effective on 
January 1, 2007 (See § 19-3B-101 et seq.). The AUTC “applies to all trusts created before, 
on, or after January 1, 2007,” and “to all judicial proceedings concerning trusts 
commenced on or after January 1, 2007.” This action was commenced in December 2007, so 
the AUTC applies as well. Regardless, the AUTC and the law in effect at the time of 
Hurricane Ivan are not substantially different in regard to fiduciary management and 
diversification. Cf. § 19-3-120.2(a) (fiduciary investment and management) and § 19-3B-804 
(prudent administration) and § 19-3B-903 (diversification). 

 
POWERS TO DIRECT (Section 808) 

 
Section 808 confers upon the settlor of a revocable trust the unfettered power to direct the trustee 
to take action, even if the direction is contrary to the terms of the trust. The Section also 
provides that a power of direction conferred upon a third party can be followed by the trustee 
unless the direction is contrary to the terms of the trust. A third party with the power to direct is 
presumptively a fiduciary. This is the only section of the UTC which may be applicable to the 
duties, powers, and actions of a trust protector. 

 
Robert T. McLean Irrevocable Trust v. Patrick Davis, P.C., 283 S.W.3d 786 (Mo. Ct. App. 
2009) 

 
In 1996, Robert McLean was injured in a car accident that left him a quadriplegic.  Robert hired 
J. Michael Ponder to represent him in the personal injury suit, and the case settled for a large 
sum of money. Robert’s grandmother set up a special needs trust and the trust received the 
settlement proceeds. Merrill Lynch Trust Company and David Potashnick were named as initial 
trustees. 

 
Ponder was named as trust protector of the trust, with the powers in a fiduciary capacity 
to remove trustees, appoint successor trustees, release the powers, resign as trust protector, 
and appoint a successor trust protector. The trust terms provide that the trust protector would 
not be liable for actions taken in good faith. 

 
When the original trustees resigned, Ponder exercised his power as trust protector to name 
as successor trustees the lawyers that had referred the personal injury case to Ponder (the 
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“Davis Trustees”). The Davis Trustees allegedly referred numerous matters to Ponder 
previously and had shared in the fees. In 2000, Robert informed Ponder that the Davis 
Trustees were wasting trust funds. Thereafter, the Davis Trustees resigned and Ponder 
resigned as trust protector, but not before naming another successor trustee and a successor 
trust protector. The next year, that successor trustee also resigned and Robert’s mother was 
appointed as trustee. Robert’s mother as trustee then sued the Davis Trustees and Ponder and 
his successor in their capacities as trust protectors. 

 
Robert’s mother claimed that Ponder had breached his fiduciary duty and shown bad faith 
by failing to monitor the actions of the David Trustees, failing to act when the Davis Trustees 
were acting against Robert’s interests as beneficiary, and giving his loyalty to the Davis 
Trustees rather than to Robert as beneficiary of the trust. 

 
The trial court granted summary judgment in Ponder’s favor and dismissed all claims 
against Ponder on the basis of its conclusion that Ponder as trust protector had no duty to 
supervise the trustees. All of the other defendants settled their claims. Robert’s mother appealed 
the summary judgment dismissing the claims against Ponder. 

 
On appeal, Ponder asserted that summary judgment was proper because Robert’s mother could 
not establish two required elements of her claim – causation and duty. Ponder asserted 
that causation could not be established because Robert had the right to sue the trustees directly. 
The Court of Appeals held that Ponder had failed to supply binding legal authority or 
uncontroverted facts in support of his position, and had therefore failed to carry his burden 
on this element. With respect to duty, Ponder argued that Missouri law (Missouri has adopted 
a version of the Uniform Trust Code) does not impose any specific duties on trust protectors, 
he only had those duties specifically set forth in the trust agreement, and the trust agreement 
did not impose upon him a duty to supervise or direct the actions of the trustees. 

 
The Court of Appeals held that since the trust agreement granted authority to the trust protector 
in a fiduciary capacity, the trust protector owed at least the basis fiduciary duties of undivided 
loyalty and confidentiality in conformance with R.S.Mo. § 456.8-808. Also, the Court of 
Appeals held that the limitation of liability in the trust agreement implies the existence of a duty 
of care and liability for actions taken in bad faith. The Court of Appeals held that 
summary judgment was not appropriate because there were several questions of material fact 
– whether the trust protector’s duties are owed to the beneficiary or to the trust itself, 
whether the trust protector has a duty to protect the trust from foreseeable injury, whether the 
grantor intended the trust protector to exercise supervisory authority over the trustees. Because 
the construction of the trust agreement and the grantor’s intent are significant contested issues 
of material fact, the Court of Appeals reversed the summary judgment. 

 
Two judges issued concurring opinions, one registering his desire to discourage the use of trust 
protectors. “Trusts are, in my opinion, dangerous devices when they undertake to break 
new ground insofar as designating obligations or rights of a nature not theretofore 
established by statute or prior judicial determination.” Id, at 795. 
 
Robert T. McLean Irrevocable Trust v. Ponder, 283 S.W.3d 786 (Mo. Ct. App. 2013) 

 
The trustee of the Robert T. McLean Irrevocable Trust, Linda McLean, filed suit against 
the Trusts’ former Trust Protector, Mr. Ponder, for breaches of his fiduciary duties. The trial 
court sustained Mr. Ponder’s motion for a directed verdict and granted judgment in favor of 
Ponder. Linda McLean appealed the trial court’s decision. The function and duties of a “Trust 
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Protector” was the issue on appeal, and a question of first impression before Missouri Court 
of Appeals. See Robert McLean Irrevocable Trust v. Patrick Davis, P.C., 283 S.W.3d 786 
(Mo. App. S.D. 2009). In the 2009 appeal, the court of appeals explained that: 

 
No recorded Missouri case has ever dealt with the function or duties of a 

‘Trust Protector.’ The term ‘trust protector’ does appear in the official 

comment to section 808 of the Uniform Trust Code and states that section 808 

“ratif[ies] the use of trust protectors and advisers.... ‘Advisers’ have long been 

used for certain trustee functions, such as the power to direct investments or 

manage a closely held business. ‘Trust protector,’ a term largely associated 

with offshore trust practice, is more recent and usually connotes the grant of 

greater powers, sometimes including the power to amend or terminate the 

trust.” UTC 808. Missouri has adopted section 808 of the UTC as section 

456.8–808. The statute itself does not use the term ‘trust protector’ but more 

generically states, in pertinent part: “A person, other than a beneficiary, who 

holds a power to direct is presumptively a fiduciary who, as such, is required 

to act in good faith with regard to the purposes of the trust and the interests of 

the beneficiaries. The holder of a power to direct is liable for any loss that 

results from breach of a fiduciary duty.” 

 
The court of appeals found that the Trust stated a claim for breach of fiduciary duty and that a 
genuine issue of material fact existed as to whether Ponder breached a fiduciary duty. As such, 
the court of appeal remanded the case to the trial court for further proceedings. On remand, the 
trial court once again granted Ponder’s motion for a directed verdict, and Linda McLean filed 
the current appeal. On appeal to the Missouri Court of Appeals, for the second time, 
Linda McLean raised eleven points of trial court error. Finding that Linda McLean failed to 
prove that the trail court committed any of the claimed errors, the court of appeal affirmed the 
trial court’s holding. 
 
Minassian v. Rachins¸ 152 So.3d 719 (Fla. 4th DCA 2014) 
 
Zaven Minassian executed a statement of trust in 1999 and executed a re-statement of trust in 
2008. He named himself and his wife co-trustees. After his death in 2010, his children sued his 
wife for accountings and breach of fiduciary duty. During the course of the litigation, the wife 
appointed a trust protector, which was allowed under the terms of the trust in order to correct 
ambiguities and drafting errors. The children then filed a supplemental complaint to declare the 
trust protector’s modifications invalid. The trial court found the trust was unambiguous and the 
trust protector therefore had no authority to change the terms. The wife appealed. On appeal, the 
Court found that the trust provisions were ambiguous, that under Florida Trust Code § 
736.0808(3) (UTC § 808), “the terms of a trust may confer on a trustee or other person a power 
to direct the modification or termination of the trust,” and thus found that the amendment was 
valid.  
 
DUTY TO INFORM (Sections 105, 813) 

 
Section 813, which codifies the trustee’s duty to keep trust beneficiaries reasonably informed, 
was one of the most controversial of the UTC sections, and has been extensively modified by 
adopting states. The issues with Section 813 are also coupled with UTC Section 105(b)(8), 
which in its unaltered form prevents a settlor from totally abrogating the provisions of 
Section 813 by the terms of the trust. Section UTC Section 105(b)(8) was converted to an 
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optional provision in 2004 and has also been either eliminated or heavily modified by many 
adopting states. However, as the Wilson and Zimmerman cases demonstrate, a core legal 
precept at the heart of the legal concept of a “trust” is the ability of a beneficiary to enforce 
the trust, and thus the necessity for the trustee to keep the trust beneficiaries informed of trust 
activities at some level. The Brennemann and Goar cases deal with the issue of how much 
detail must be included in the trustee’s report to the beneficiaries. This Section is also 
discussed in Gunther in Section 603.  
 
In re Rolf H. Brennemann Testamentary Trust), 849 N.W.2d 458 (Neb. 2014) 
 
Upon his death in 1976, Rolf Brennemann created a trust under his will to hold a 42% interest in 
a company holding ranch property, with his three children Edward, Mamie, and Bill as trustees 
(and each of their oldest sons as their named successors).  The trust provided income to Rolf’s 
wife, Bessie, for her life, followed by income to his children for life, and then after the deaths of 
all three children the distribution of the remainder to Rolf’s grandchildren outright. In 1982, 
Edward died and his son John became a co-trustee.  In 1986, because the company was not 
providing income to support Bessie, the trustees petitioned the court for approval to vote the 
stock in favor of selling the ranch to John.  The court approved the sale, the sales price, and the 
terms, which included purchase of the ranch by installment payments with a 10% interest rate.  
In 1996, the parties to the sale agreed to extend the original purchase agreement for 10 years at a 
slightly lower 8% interest rate. Bessie died in 1998 and income passed to the children or their 
issue.  In 2002, Bill died and his children, including daughter Kim, became beneficiaries and 
Bill’s son became co-trustee.  In 2006, with all installment payments made, the bank conveyed 
the ranch to John.  
 
In 2009, the trust accountant proposed terminating the trust which had only $75,000, and Kim 
sued the trustees for an accounting because she believed the trust should have more assets.  The 
trustees accounted for 2002-2010.  Kim then sued the trustees for breach of duty to maintain trust 
records, inform the beneficiaries, and lack of good faith.  Kim had received Form K-1s after 
becoming a beneficiary.  The trustees testified that the trust was properly administered, but 
records before 2002 were lost or had been destroyed by the various banks and accounting firms 
involved, or could not be located.  Kim’s expert testified that the trust should have more money, 
but the trust’s accountant pointed out flaws in Kim’s expert’s analysis and testified that the 
beneficiaries had not been harmed by the trust administration.  
 
The trial court rejected Kim’s clams and the Court of Appeals affirmed on the grounds that:  (1) 
there is a presumption that a trustee has acted in good faith, and the burden of proof is on the one 
questioning the trustee; (2) Kim did not meet her burden of proof; (3) any alleged breach was 
harmless; (4) before the enactment of the UTC, the providing of a Form K-1 was adequate to 
meet the trustee’s disclosure obligations (but not after UTC enactment); (5) while after the 
enactment of the UTC the Form K-1 was not adequate disclosure, any breach was cured by the 
subsequent accounting and was therefore harmless; (6) the trial court did not abuse its discretion 
by refusing Kim’s request for attorneys fees. On further appeal, the Nebraska Supreme Court 
largely affirmed the Court of Appeals decision, and held that:  (1) any presumption of 
correctness of the trustees’ actions disappeared once the trustee failed to maintain trust records, 
and all doubts about the trustees’ actions are to be resolved against the trustees in those 
circumstances; (2) however, there is no error in the Court of Appeals’ general observation that a 
trustee’s actions are presumed correct and that the beneficiary has the burden of proving breach 
of trust; (3) under pre-UTC law (and under the UTC), the providing of a Form K-1 is not 
adequate trustee disclosure, and the Court of Appeals erred by holding otherwise; (4) while the 
trustees’ conduct was below standards regarding record keeping, the breach was harmless as the 
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evidence shows that the trust was properly managed; (5) while certain investments lost money 
during the 2008 economic downturn, there was no allegation that the investment in the funds was 
irresponsible, and Kim’s own expert testified it was reasonable at the time; (6) the Nebraska 
UTC provides for attorneys fees awards as justice and equity require, and the trial court erred in 
failing to apply this standard in rejecting Kim’s fee claim where the trustees breached their duty 
to maintain records and Kim was forced to litigate the issue and prevailed, and this issues should 
be remanded to the trial court for application of the UTC standard on fees. 
 
Bright v. Bashekimoglu, Record No. CL10-7348 (Virginia Supreme Court 2012) 

 
In this case, the court enforced trust terms that override the trustee’s duty to disclose under the 
UTC. 

 
In 2008, Melih Bashekimoglu created a revocable trust with himself and his wife as co-trustees. 
The  trust  terms  provide  as  follows  with  respect  to  disclosure  of  trust  information  to  the 
beneficiaries: 

 
During any period that I am alive but incapacitated, and after my death, my 

Trustee will deliver any notice, information, or reports which would be 

otherwise be required to be delivered to me or a Qualified Beneficiary to a 

person designated by my Trustee. To preserve my privacy and the privacy 

of Qualified Beneficiaries under my trust agreement, while I am alive I 

request that my Trustee not provide any copies of my trust agreement or any 

other information which may otherwise be required to be distributed to any 

beneficiary under Virginia law to any beneficiary to whom the information 

is not directly relevant. The designated person may, in his or her sole 

discretion, and without waiver, distribute copies of all or any part of my 

trust agreement or other relevant information about my trust to one or 

more Qualified Beneficiaries or other interested parties during any period that 

I am incapacitated. 

 
Melih died in 2009. Under the trust terms, his wife and two of his children were named as trust 
beneficiaries. A third child, Suzan Bright, was a contingent beneficiary and only entitled to 
distributions in the event her mother and two siblings predecease her. Before and after Melih’s 
death, Suzan repeatedly requested information about the trust from her mother but was denied. 

 
In 2010, Suzan sued her mother as sole trustee for information about the trust. The trial court 
denied claim and she appealed. On appeal, the Virginia Supreme Court affirmed the trial court 
and denied Suzan information about the trust on the grounds that: (1) Suzan’s counsel conceded 
that she is a nonqualified beneficiary; (2) the trust terms modified the requirements of 
the Virginia Uniform Trust Code; (3) the trust terms modified the UTC rule that a 
nonqualified beneficiary may request information, and gave the trustee the discretion to 
decide whether to distribute the information, and therefore Suzan is not entitled to the 
information. 

 
In re Goar, 2012 Ariz. App. Unpub. LEXIS 1541, 2012 WL 6738678 (Ariz. Ct. App. Dec. 31, 
2012) 

 
William and Leola Goar created the William and Leola F. Goar Revocable Trust (the 
Goar Trust). Upon the death of the survivor of the two, the remaining trust assets were to be 
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distributed equally to William’s two daughters, Sheila Goar and Sandra Wattawa. Sheila’s share 
was to be distributed to the Sheila Goar Irrevocable Trust (the Sheila Trust) for her benefit, and 
Sandra’s share was to be distributed to her outright. Susan Bossé was the trustee of the 
Goar Trust and Lynn Myer was the trustee of the Sheila Trust. William Goar died in 1994, 
followed by Leola’s death in 2009. In March 2010, Sandra filed a petition seeking final 
distribution of the Goar Trust Assets. Pursuant to the court’s order, Bossé filed a proposed 
trust distribution. Myers, as trustee of the Sheila Trust, filed a response opposing part of 
Bossé’s proposed distribution. 

 
In July 2011, Myers filed a petition for an accounting, requesting “a final accounting” 
and “annual accountings” for the Goar Trust. Despite having been provided all of Bossé’s 
records, Myers maintained that Bossé had failed to provide proper “accountings” pursuant to 
A.R.S. § 14-10813(C). Bossé responded that she had met the statutory requirement because 
the account statements and documentation provided to Myers” were sufficient for him to protect 
his interests as trustee of the Sheila Trust. The court denied Myers’ petition with prejudice, 
granted Bossé’spetition, and dismissed the case with prejudice. Later that month, Myers filed a 
motion for a new trial, requesting that the trial court “reconsider the sufficiency of the report 
presented by [Bossé], as failing to adequately reflect disbursements and expenses.” The 
court denied the new trail motion, and Myers appealed. 

 
On appeal, Myers argued that trial court erred in denying his petition for an accounting and that 
Bossé’s proposed trust distribution was insufficient to satisfy the reporting requirements 
of A.R.S. § 14-10813(C) regarding the Goar Trust. Based on his claims, the court inferred 
that Myers believed Bossé’s proposed trust distribution was intended to be the report required 
“at the termination of the trust” pursuant to § 14-10813(C). However, the Goar Trust had 
yet to be terminated at the time of appeal, as a result of the ongoing litigation. Therefore, the 
court did not agree that the proposed trust distribution constituted the report required “at the 
termination of the trust,” pursuant to § 14-10813(C). However, the court concluded that, 
regardless of whether the proposed trust distribution was the report at termination or an annual 
report pursuant to § 14- 10813(C), it was sufficient. 

 
Myers argued the trust distribution report was deficient because, pursuant to § 14-
10813(C), Bossé had a duty to provide a trust “accounting” complete with “disbursements 
and receipts.” To support his assertion, Myers cited A.R.S. § 14-7303(3), which was repealed 
in 2008, when the Arizona Trust Code was enacted. The court explained that while § 14-
10813(C) imposes similar duties upon a trustee as those previously imposed by § 14-7303(3), 
the clear and unambiguous language of the new provisions requires the trustee to send 
distributees and beneficiaries a “report,” not an “accounting.” Noting that an “accounting” 
requires more than is required of a “report,” the court refused to read into the statute something 
that is not in the plain language of the statute. In support of its conclusion that an “accounting” 
was not required, the court quoted the comments to Section 813(c) of the Uniform Trust 
Code, the “nearly identical counterpart of § 14-10813(C). 

 
The [UTC] employs the term “report” instead of “accounting” in order to negate any inference 
that the report must be prepared in any particular format or with a high degree of formality . . . . 
[t]he key factor is not the format chosen but whether the report provides the beneficiaries with 
the information necessary to protect their interests. 

 
The court explained that Bossé’s proposed trust distribution meet the reporting requirements of 
§ 14-10813(C), because the document provided detailed information about the trusts; the assets 
held therein and their respective values; and the previous and proposed distributions. Bossé had 
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also included a recent account statement listing the trust assets with more specificity and 
including the “receipts and disbursements” that Myers had specifically requested in his petition. 

 
The court concluded that, even assuming that it was not intended to be a § 14-10813(C) report, 
Bossé’s proposed trust distribution satisfied her statutory obligation under § 14-10813(C), 
because it provided Myers with sufficient information to protect is interests as trustee of 
the Sheila Trust. As such, the court held that the trial court did not err in denying Myers’ petition 
for an accounting. 
 
In re Kipnis Section 3.4 Trust, 329 P.3d 1055 (Ariz. Ct. App. 2014) 
 
The sole income beneficiary of trust disagreed with the decision of the corporate trustee to sell of 
a Phoenix warehouse held in a single member LLC held as trust asset.  The beneficiary exercised 
her power to remove and replace the trustee before the sale closed. The beneficiary and the 
successor corporate trustee requested all trust files.  The trustee turned over all of the files, other 
than 4% of the 1100 email related to the trust.  The trustee asserted that those emails were 
privileged in that they were obtained in its corporate, rather than fiduciary capacity, and related 
to the threat of litigation by the beneficiary.  The trial court ordered the trustee to turn over all of 
the emails on the grounds that the trustee (1) used the trust counsel for the advice and (2) paid for 
the advice out of the trust, and the trust has an absolute right to the advice it pays for.  The 
trustee appealed.  
 
On appeal, the Court of Appeals recognized the fiduciary exception to the attorney-client 
privilege, but reversed the trial court and remanded the case on the following ground: The 
beneficiary of a trust is not the “real client” of the legal advice obtained by the trustee.  However, 
the trustee’s duty to disclose under the Arizona UTC is consistent with the rationale for the 
fiduciary exception that the trustee’s disclosure obligation extends to legal advice related to the 
trust administration.  Therefore, a component of the trustee’s disclosure duty under the Arizona 
UTC is a duty to disclose “legal consultations and advice obtained in the trustee’s fiduciary 
capacity concerning decisions or actions to be taken in the course of administering a trust”.  A 
trustee cannot withhold material facts from a beneficiary simply because the trustee has 
communicated those facts to an attorney. Courts that have rejected the fiduciary exception were 
not constitutionally empowered to apply exception to the attorney-client privilege in the absence 
of legislative action, but Arizona courts have this power. The question of whether a trustee acted 
in a fiduciary capacity cannot be resolved simply by asking who paid for the advice.  The trial 
court erred by holding that disclosure is required solely because the trust paid for the advice – the 
trust does not have an absolute right to information that it paid for. When a trustee seeks legal 
advice in its personal capacity for purposes of self-protection, there is no exception and the 
attorney-client privilege extends to the advice.  The trial court erred by ordering the trustee to 
turn over legal advice without considering whether the advice was sought for self-protection.  
Privileged communications made in this personal capacity do not cease to be privileged merely 
because the trustee used trust funds to pay the attorney or because the same attorney also 
provided trust administration advice.  If trust funds are wrongly used, the correct remedy is a 
claim against the trustee, but the cost allocation issue does not affect ownership of the privilege. 
Similarly, a successor trustee has a right to legal advice obtained by the prior trustee related to 
trust administration, but not personal advice such as advice related to self-protection.  The trial 
court erred by holding that the successor trustee was entitled to all privileged communications by 
the prior trustee. The trial court must conduct an in camera review of the emails the trustee seeks 
to withhold to determine whether they are related to trust administration or its own interests such 
as self-protection. 
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Schembechler v. Schembechler, 2011 U.S. Dist. LEXIS 35765, 2011 WL 1043457 (S.D. Ohio 
Mar. 17, 2011) 

 
Glenn E. Schembechler, Jr. (“Bo”) established a trust in September 1998 in Cincinnati, Ohio. Bo 
served as the trustee during his lifetime, and upon his death in 2006, such duty passed to 
his wife, Kathryn Schembechler (defendant). Bo’s son, Glenn E. Schembechler III (plaintiff), 
was a residuary beneficiary of the trust. The trust was divided into Fund A (marital trust) and 
Fund B (unified credit trust), from both of which Kathryn received the net income. She was also 
allowed to receive money from the principal of Fund A as the trustee deemed “necessary and 
proper” to continue living to the “fullest degree possible in the manner” to which she was 
accustomed. Additionally, Kathryn received money from the principal of Fund B at the trustee’s 
discretion to provide for her financial requirements, including her “accustomed manner of 
living, education and medical care.” 

 
Bo’s son claimed that Kathryn, as trustee, failed to consider the “substantial assets” she 
possessed independently of the trust in evaluating discretionary distributions from Fund B 
for her own “financial requirements.” He also accused Kathryn of improperly distributing 
money from the trust to her relatives who were not beneficiaries, buying a house in 
Colorado and incurring “lavish expenses to live well above her ‘accustomed manner of 
living.’” The plaintiff asserted that he was entitled to and has requested quarterly statements of 
administration from the trustee regarding the trust yet failed to receive such information. 
Thus, Bo’s son’s complaint included two counts – (1) that defendant failed to provide him 
with information and reports he requested about the trust, and (2) that the trustee was 
obligated to render an accounting of her administration of the trust upon a court order issued 
for good cause shown. Kathryn moved to dismiss the plaintiff’s complaint for failure to state 
a claim for relief. The U.S. District Court, S.D. Ohio, Western Division then examined each 
count to determine whether a claim for relief was stated. With regards to the first count, 
Kathryn admitted she was not seeking to dismiss this component; thus, the parties’ cross-
motions for summary judgment are pending. Turning to Count 2, however, Kathryn claimed 
she was only required to provide Bo’s son with information regarding securities transactions. 
The court disagreed and found that since the trust was subject to Ohio law and that the plaintiff 
met the definition of a beneficiary under the Ohio Trust Code, Count 2 sufficiently stated a 
claim for relief. Thus, Kathryn’s motion to dismiss the plaintiff’s compliant was denied. 

 
Wilson v. Wilson, 690 S.E.2d 710 (N.C. Ct. App. 2010) 
 
Irrevocable trust beneficiaries brought suit against the trustee for breach of fiduciary duty. The 
beneficiaries requested that the trustee provide an accounting of the trusts, alleging that 
the trustee allowed the settlor to take control of the trusts and invest the assets in his 
personal speculative business ventures. Beneficiaries also alleged that the trustee breached his 
fiduciary duty by failing to distribute income to the beneficiaries. The trustee, in response to 
the request for an accounting, claimed that pursuant to the terms of the trust, information in 
the nature of inventories, appraisals, reports or accounts was not required to be provided to 
any court or any beneficiary. The trustee then filed a motion for a protective order. The trial 
court granted the trustee’s motion, citing § 36C-1-105 (UTC § 105) that holds that no aspect of 
a trustee’s duty to inform beneficiaries is mandatory. Plaintiff appealed, claiming the trial court 
misinterpreted the North Carolina UTC. 

 
The Court of Appeals overruled the trial court, concluding that the information sought by 
the beneficiaries was reasonably necessary to enforce their rights under the trust, and 
therefore could not be withheld. The court reasoned that although the North Carolina UTC 
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does not include portions of the UTC requiring trustees to keep beneficiaries reasonably 
informed about the trust administration, the North Carolina UTC does impose a duty on a 
trustee to act in good faith. Under the Restatement (Second) of Trusts Section 173, “the 
beneficiary is entitled to such information as is reasonably necessary to enable him to enforce 
his rights under the trust or to prevent or redress a breach of the trust.” The court noted that 
“[a]ny other conclusion renders the trust unenforceable by those it was meant to benefit.” The 
court determined that the information sought by the beneficiaries was reasonably necessary 
to enable them to enforce their rights under the trust. Finally, the court explained that even 
if the settlor provides in the trust that an accounting is not required to be provided to any court 
or beneficiary, the trustee will be required in a suit for an accounting to show that he faithfully 
performed this duty. 

 
Zimmerman v. Zirpolo Trust, 2012 Ohio App. LEXIS 297, 2012 WL 346657 (Ohio Ct. App. 
Jan. 31, 2012) 

 
In 2003, Patricia E. Zirpolo created a trust with Paul Milano as trustee and Andrienne Monnot 
Zimmerman as beneficiary. In 2007, Zirpolo amended the trust instrument to remove 
Zimmerman as beneficiary and name Zimmerman’s children as beneficiaries. Zirpolo died in 
2008. In 2009, on behalf of her minor children, Zimmerman requested that the trustee provide 
her with a copy of the trust instrument and a report of trust assets and distributions. Milano 
refused because the trust terms instructed the trustee not to provide information regarding 
the trust or its proceeds to the beneficiaries until the beneficiaries reach age thirty-five and 
were entitled to receive the trust assets. 

 
Zimmerman sued seeking a copy of the trust instrument and an accounting. The trial court 
denied Zimmerman’s request on the grounds that the settlor’s intent regarding disclosure should 
control and that Zimmerman, as a former beneficiary, was not a proper party to request a copy 
of the trust instrument and an accounting because she had a conflict of interest with respect to 
her children.  Zimmerman appealed. 

 
On appeal, the Court of Appeals of Ohio reversed the trial court and held that Zimmerman, on 
behalf of her children, was entitled to a copy of the trust instrument and an accounting on the 
grounds that: (1) under Ohio Rev. Code Ann. § 5803.03 (UTC Section 303), a parent 
may represent a minor beneficiary to the extent that no conflict of interest exists; (2) 
although Zimmerman was a former trust beneficiary, she did not challenge her removal as a 
beneficiary; (3) because Zimmerman filed her complaint solely in her representative capacity 
on behalf of her children and did not challenge her removal as a beneficiary, no conflict of 
interest existed and Zimmerman would be allowed to represent her minor children; (4) a 
settlor’s intent controls unless such intent is contrary to law; (5) the settlor’s intent was 
contrary to Ohio Rev. Code Ann. § 5808.13 (UTC Section 813) requiring a trustee to furnish 
to a beneficiary upon request a copy of the trust instrument and to keep the current 
beneficiaries reasonably informed; (5) the statute takes precedence over the settlor’s intent and 
therefore the trustee had the duty to provide the requested documents to the beneficiaries, or, 
in this case, Zimmerman, as their representative. 
 
EXERCISE OF DISCRETIONARY POWERS (Section 814) 
 
This Section provides that notwithstanding the breadth of a discretionary power over distribution 
granted to the trustee, the trustee must exercise the power in good faith and in accordance with 
the terms of the trust and the interests of the beneficiaries. The Section also includes a tax 
savings provision that may apply when a trustee is also a beneficiary.  
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In re Goodlander, 20 A.3d 199 (N.H. 2011) 

 
Goodlander was married to Tamposi. Tamposi came from a successful family and was 
the beneficiary of an irrevocable trust created by her father that contained a significant 
amount of assets.  That trust provided that the trust income or principal were distributable to 
Tamposi or Tamposi’s  issue  as  the  trustee  may  deem  necessary  for  any  of  their  
“..education  and maintenance  and  health  and  reasonable  comfort…”  Goodlander  and  
Tamposi  divorced. Goodlander appealed from the lower courts divorce settlement decree 
partially upon the grounds that one-half of all future distributions from the irrevocable trust to 
Tamposi should have been awarded to him as marital property because Tamposi’s interest 
in the trust was “vested.” Goodlander conceded that he did not have a right to be awarded 
one-half of the principal of the irrevocable trust that was protected by a spendthrift clause, 
however, he argued that those vested rights should be treated as marital property because 
Tamposi was entitled to distributions in the future. 

 
The Court of Appeals did not agree with Goodlander that Tamposi’s interest was vested. Under 
New Hampshire case law, “[a] perfect vested right can be no other than such as is not doubtful, 
or depending on any contingency but absolute, fixed, and certain, In the Matter of Goldman & 
Elliott, 868 A.2d 278 (2005). The court also relied upon New Hampshire’s versions of UTC 
Section 814, RSA 564-B:8-814(b). Therefore, Tamposi’s discretionary interest in the trust was 
not marital property for purposes of New Hampshire law. 

 
Compare this case to Billings v. Billings, discussed under Article 6, where the New Hampshire 
courts addressed a very similar issue regarding the status of expectancies in a divorce situation. 
 
 
TRUSTEE POWERS SUBJECT TO FIDUCIARY DUTIES (Section 815) 
 
This Section provides that in addition to specific powers conferred in the terms of the trust, a 
trustee has all powers over the trust property which an unmarried competent owner has 
over individually owned property, as well as any other powers appropriate to achieve the 
proper investment, management, and distribution of the trust property. 

 
Schumacher v. Schumacher, 303 S.W.3d 170 (Mo. Ct. App. 2010) 

 
In 1976, a grantor had created an irrevocable trust and designated two of his four 
children (Topper and Austin) as the Trustees. The Trustee entered into agreement forming 
the Topper Schumacher Family Limited Partnership and the Lou Schumacher, Sr. LLC. The 
LLC was the general partner of the partnership and the trustees conveyed all assets of the 
trust into the partnership in exchange for a 37% interest. At the time the irrevocable trust 
terminated, all of the assets were held in the partnership and that is what was what was 
distributed to grantor’s four children. A petition for declaratory judgment was filed by the 
non-trustee children.  The trial court found that the overall affect of trustee’s actions in 
creating and funding the partnerships was to delay the beneficiaries’ enjoyment of the assets of 
the revocable trust.  Absent agreement of all the parties, the beneficiaries had no ability to 
gain access to the partnership assets. Judgment was rendered for the beneficiaries and the 
trustees appealed. 
 
The Court of Appeals upheld the trial court decision. The Court of Appeals observed that while 
it was true that the trust instrument specifically authorized the creation of partnerships and the 
transfer of assets to the partnerships, the powers granted by the trust instrument were still subject 
to the fiduciaries duties of the trustees, Mo. Rev. Stat. § 456.8-815.2 (UTC Section 815). That 
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statute provides that the exercise of any trustee power is subject to the fiduciary duties 
prescribed by § 456.8-801 to 456.8-814. Therefore, a court cannot blindly accept the trustee’s 
execution of actions authorized by the trust document without analyzing them to make sure that 
they are in compliance with the trustee’s fiduciary duties. 
 
SPECIFIC POWERS OF TRUSTEE (Section 816) 
 
This Section lists 26 specific powers of a trustee. It is similar to the list found under the 
predecessor Uniform Trustee Powers Act as well as the existing trustee powers statutes in many 
states.  

 
In re Lunt, 477 B.R. 812 (Bankr. Kan. 2012) 

 
Debtor, a beneficiary of a family trust, brought a motion alleging contempt by the Trustee of the 
trust for violation of the discharge injunction in debtor’s bankruptcy estate, pursuant to 
11 U.S.C.S. § 524(a)(2). Debtor argued that Trustee violated the injunction by offsetting a 
2010 distribution of trust income to the Debtor to satisfy Debtor’s obligation to the trust for 
interest on a November 7, 1985 promissory note (the Note), even though Debtor’s personal 
liability on the Note was discharged by the bankruptcy court in 1989. The Trustee asserted 
that the offset was authorized by the terms of the trust, and that the Kansas Uniform Trust Code 
and the doctrine of recoupment did not allow Debtor to be enriched by his discharge in 
bankruptcy. 
 
The trust instrument, originally drafted in 1978, was amended in its entirety by a 1984 
amendment to the trust agreement and by a limited amendment, addressing the Note, in 1985. 
The trust provided granted the Trustee “all powers expressly set forth in the Uniform Trustees 
Power Act, K.S. A. § 58-1201, et seq., as may be amended from time to time.” This act 
was repealed in 2002 and replaced by the Kansas Uniform Trust Code (KUTC), K.S.A. § 58a-
101, et seq. In 1985, Debtor purchased his parent’s farmhouse, worth $50,000, from the trust in 
exchange for the Note and his obligation to repay two-thirds of the value of the house, 
or $33,333.33 to the trust. Thus, since the Note, which was the only consideration Debtor paid 
for the home, was for two-thirds of the home’s value, Debtor received his one-third interest in 
that portion of the trust assets at the time of the transfer, and the two other beneficiaries, his 
siblings Elaine and Steven, were to receive their share of the value of the home through their 
receipt of distributions after payment of the note. At the time of trial, Debtor had never 
made a single payment on the note, which had accrued interested to the extent that Debtor 
owed the trust more than $112,000 by December 2009. 

 
In June 2010, the Trustee made the distribution that was the basis of Debtor’s claim. The Trustee 
determined that each beneficiary would receive a distribution of $4,811 in accrued 
income, which amount the Trustee distributed to both Elaine and Steven. But Debtor’s 
distribution of $4,811 was not paid to him, but instead applied to the interest owed on the 
Note. Debtor’s $4,811 distribution was then divided in half, and each of distributed to his 
siblings, pursuant to the terms of the 1985 Amendment. 

 
In analyzing whether the Trustee’s offset constituted a violation of the discharge injunction, the 
court considered both federal bankruptcy law, as well as Kansas law, and the trust instrument. 
The court examined the Trustee’s offset authority under the KUTC. The court explained 
that Trustee’s authority to enforce the Note is found in § 58a-815(a)(2)(A) of the KUTC 
(UTC § 816), which grants trustees of express trusts “[a]ll powers over the trust property, 
which an unmarried competent owner has over individually owned property.” The court also 
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noted that neither the Debtor nor any of the other parties challenge the authority of the Trustee 
to make the June 2010 income distribution. Kansas law allows the Trustee to apply Debtor’s 
income distribution to payment of interest on the Note. Under the law of trusts, “[a] trustee 
who has a duty to pay or distribute property to a beneficiary should be able to set off against the 
sum due . . . (2) a liability of the beneficiary to the trustee in his representative capacity. Section 
58a–816(18) of the KUTC provides that a trustee of an express trust may “make loans out of 
trust property, including loans to a beneficiary on terms and conditions the trustee considers 
to be fair and reasonable under the circumstances, and the trustee has a lien on future 
distributions for repayment of those loans.” 

 
The court further explained that Under the Bankruptcy Code, a discharges only one mode 
of enforcing a claim against a debtor – an action against the debtor in personam. The discharge 
of debt in a bankruptcy proceeding does not provide the beneficiary a defense to offset. The 
court therefore concluded that the Trustee’s action in off setting the Debtor’s interest obligation 
under the Note against the income distribution was in accord with the Trust provisions and 
applicable Kansas law. 

 
State ex rel. Schmidt v. Memorial Park Cemetery, Inc., 2013 Kan. App. Unpub. LEXIS 568, 
2013 WL 194307 (Kan. Ct. App. May 10, 2013) 

 
The Kansas Secretary of State conducted an audit of Memorial Park Cemetery, Inc.’s (Memorial 
Park) permanent maintenance and merchandise trust funds (the cemetery trust funds). The 
Secretary found what he believed to be improper payment of taxes from the trust principal and 
deficiencies in deposits. At the request of the Secretary of State’s office, the Kansas Attorney 
General initiated an action against Memorial Park and Donald E. Ballard (jointly referred to as 
Appellees) for a permanent injunction and to have a receiver appointed. The district 
court granted the State’s request for a permanent injunction but denied its request for the 
appointment of a receiver. The State appealed the district court’s decision not to appoint a 
receiver and the decision to permit expert legal testimony introduced by Appellees. 

 
On appeal, the State argued that the district court erroneously failed to consider the deficit in the 
cemetery trust funds, which the State argued was caused by the trustee’s unlawful payment of 
trustee fees and taxes out of the trust principle principal. In support of this contention, the State 
relied on § 17-1311 of the Kansas Cemetery Corporations statutes, which disallows the 
withdrawal of assets from the principal of a cemetery permanent maintenance fund for purposes 
other than the purchase of investments. The State’s auditor considered these tax and 
trustee expense payments from the trust funds to be in violation of K.S.A. 17-1311 and, 
therefore, considered the absence of that money as a deficit to the statutory funding requirements. 

 
The Appellees did not dispute the fact that the trustee paid the costs of administration and taxes 
for both cemetery trust funds out of the trust principle. Rather, the Appellee’s argument at trial 
was that the trustee’s payment of the cemetery trusts’ taxes and fees was proper. The Appellees’ 
legal expert testified at trial that the payments were appropriate expenditures to be made out of 
the permanent maintenance fund. After hearing all of the evidence and reviewing the applicable 
law, the district court ultimately concluded that “[w]here neither statute nor the trust document 
makes provision for the expenses of the trustee or payment of taxes, the Uniform Principal and 
Income Act applies and under said act the payment of taxes by [the trustee] was appropriate.” 
The court of appeals found the district court did not err in reaching this conclusion. 

 
When the payments at issue in this case were made, § 17-1311 of the Cemetery 
Corporation statutes did not provide a mechanism for paying the expenses of the trustee or 
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the payment of taxes. At trial, Appellees claimed that the absence of such a mechanism 
within the cemetery corporation statutory scheme called for application of the Uniform Trust 
Code, K.S.A. 58a-101 et seq. The Uniform Trust Code, which Kansas adopted in 2003, 
provides default rules used in interpreting and managing trusts, where a trust instrument does 
not provide specific instruction for administration. However, where a trust instrument does 
provide instruction, the UTC “defers to the language of the trust document establishing the 
[trust].” See K.S.A. 2012 Supp. 58a- 105(b) (“The terms of a trust prevail over any 
provision of this code except [as provided.]”). Because the instrument creating the cemetery 
trusts was silent as to how taxes and trustee fees should be paid, the Appellees urged the 
court to apply the more general rules of the Uniform Trust Code and the Uniform Principal 
and Income Act, K.S.A. 58-9-101 et seq. These statutes “direct a trustee to pay taxes and 
compensat[e] the trustee out of income or principal depending on whether receipts are 
allocated to income or principal.” K.S.A. 58a-816(15) authorizes a trustee to “pay taxes, 
assessments, compensation of the trustee and of employees and agents of the trust and other 
expenses incurred in the administration of the trust.” 

 
The court further explained that, because plain language of the § 17-1311 of the Kansas 
Cemetery Corporation statutes was ambiguous as to whether taxes and trustee fees could 
be considered an “investment,” and therefore a valid use of the trust principal, it was 
appropriate for the district court to look to the Uniform Trust Code and the Uniform Principal 
and Income Act to interpret K.S.A. 17-1311. As such, the court of appeals found that the 
district court correctly agreed with the Appellee’s interpretation of the statutory scheme. The 
court held that, under these Acts, “the trustee was well within its discretion in paying the 
taxes out of the principal if the money was allocated to the principal.” 

 
ARTICLE 10: LIABILITY OF TRUSTEES AND RIGHTS OF PERSON DEALING 

WITH TRUSTEE 

 
This Article contains provisions dealing with liability of trustee to beneficiaries and third parties 
as well as setting forth the statutes of limitations applicable to trustee actions. Section 
1004, dealing with payment of attorney fees, has generated significant litigation and is often an 
element included in cases arising under other UTC provisions, including many of the cases 
summarized in this paper. 
 
DAMAGES IN ABSENCE OF BREACH (Section 1003) 
 
This Section holds a trustee accountable for a profit made arising from administration even 
absent a breach of trust. It also clarifies that unless there has been a breach of trust the trustee is 
not liable for a loss. 

 
Barnett v. Rogers, 400 S.W.3d 38 (Mo. Ct. App. 2013) 

 
Petitioner beneficiary, Cheryl Barnett, filed a motion requesting the removal of 
respondent trustee, her brother Roy Rogers, Jr. Cheryl also sought to recover her portion 
of the losses sustained by the trust in the form of compensatory and punitive damages, 
claiming that the trust’s losses were caused by the trustee’s breach of his fiduciary duties. 

 
The court began its analysis by nothing that “[i]f the trustee breaches his trust, the beneficiary is 
entitled to recover (a) loss in value of the trust property attributable to the breach, (b) 
profit inuring from the breach, or (c) loss of profit to the trust which would otherwise have 
accrued but for the breach.” Parker v. Pine, 617 S.W.2d 536 540 (Mo. App. W.D. 1981). 
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However, the court explained that, pursuant to section 456.10-1003.2 of the Missouri Uniform 
Trust Code provides that “[a]bsent a breach of trust, a trustee in liable to a beneficiary for a loss 
or depreciation in the value of trust property or for not having made a profit.” Reviewing the 
evidence produced at trial, the court noted that Cheryl had testified that the trustee had not 
deceived her and had provided her with an annual accounting. Additionally, Cheryl conceded 
that the trustee’s “standard of prudence included recognition of ‘circumstances then prevailing, 
specifically including . . . the general economic conditions and . . . the goals of the grantors.” 
The essence of Cheryl’s argument was that Roy, Jr. breached his fiduciary duty by failing to 
sell a particular trust asset. 

 
The court deferred to the trial court’s finding that “given the reality of the circumstances and the 
conditions existing at the time[, the] management and operating decisions were made by 
[Trustee] in the manner most favorable to the Trust and he [was] not in breach of his fiduciary 
duties in any of the actions he took.” Because the trial court found that Cheryl failed to prove 
that Roy had breached his fiduciary duties as trustee, as requires by Mo. Rev. Stat. § 
456.10- 1003.2, the Missouri Court of Appeals held that the trial court had properly refused 
both Cheryl’s request to remove Roy as trustee and her request to recover her portion of the 
loses sustained by the trust. 

 
ATTORNEY FEES (Section 1004) 

 
Section 1004 give the court discretion to award reasonable attorney “…as justice and equity may 
require.” This provision probably is broader than the prior equitable exception to the “American 
Rule” on the award of attorney fees. Also see Estate of Somers, discussed under Section 411. 

 
Duke v. Simmons, 2009 Tenn. App. LEXIS 174, 2009WL 1175114 (Tenn. Ct. App. April 30, 
2009) 

 
Petitioner created an irrevocable trust in 2004 and originally named his daughter as trustee, but 
subsequently brought an action to remove her. The trial court removed the trustee pursuant to 
Tenn. Code Ann. § 35-15-706(b)(3)-(4) for failure to administer the trust, appointed a substitute 
trustee, and awarded attorney’s fees to the Petitioner. The removed trustee appealed the award of 
attorney’s fees from the trust fund. 

 
The trial court did not abuse its discretion when it awarded petitioner’s attorneys’ fees. A court 
may award costs and expenses, including reasonable attorneys’ fees, to any party, to be paid by 
another party or from the trust that is the subject of the controversy, Tenn. Code Ann. § 35-15- 
1004. The court awarded attorney fees to the petitioner because the litigation was beneficial to 
the trust and the fees incurred were reasonable. 

 
Evans v. Moyer, 282 P.3d 1203 (Wyo. 2012) 

 
Courtney Evans was the beneficiary of the Finlay Family Trust created by her grandfather. The 
trustee was Peter Moyer, who was a nephew of the grandfather. The trustee was required to 
distribute the income to or for the benefit of Evans and the trustee had the authority to distribute 
principal to or for the benefit of Evans. The following mandatory distributions of principal were 
to be made to Evans: a at 25, ½ the balance at 30 and the entire balance at 35. However, no 
principal distributions were to be made to Evans before the death of her father, and there was a 
provision in the trust that “if any vesting or distribution to the issue of Settlor could result 
in Federal generation skipping tax, then said vesting and distribution shall instead accrue to 
Settlor’s daughter [who was Evans’ mother].” 
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Evans filed a petition demanding an accounting for the trust, income distributions, and a 
declaration of the meaning of the trust and attorney fees. Although the trial court determined 
that the trustee’s original accountings were inadequate, it ruled in favor of the trustee on 
all other issues and denied Evans’ request for attorney fees. On appeal, the Wyoming 
Supreme Court affirmed the order of the trial court and, even though the trial court ultimately 
ruled that the UTC did not apply to the case because the trust pre-dated the adoption of the UTC, 
ruled that equity and justice did not support an award of attorneys’ fees to Evans “given 
she has not demonstrated that Mr. Moyer improperly performed any part of his duties as 
trustee.” 

 
Fisher v. Fisher, 221 P.3d 845 (Utah Ct. App. 2009) 

 
Trustee’s siblings sought recovery of assets that they alleged had been lost or converted by the 
trustee. The trial court found that the trustee had converted cattle and owed the trust unpaid rent 
for use of a ranch owned by the trust. The trial court refused to award attorneys’ fees to 
the trustee. Trustee and siblings appealed. 

 
A majority of the court held that the trial court’s action in refusing to award attorney fees to the 
trustee who was found to have breached his duty of loyalty to the trust was proper. Those judges 
held that the trustee’s defense was not objectively in good faith. Moreover, as the 
trustee’s actions violated the prohibition against self-dealing of Utah Code Ann. § 75-5-802, 
reimbursement of attorneys’ fees used to defend against self-dealing is not appropriate 
under Utah Code Ann. § 75-7-1004(2). The dissent on this issue argued that the trustee was 
in fact entitled to attorney fees. A trustee who defends or prosecutes any proceeding in 
good faith, whether successful or not, is entitled to receive from the trust the necessary 
expenses and disbursements, including reasonable attorneys’ fees, incurred. Utah Code Ann. § 
75-7-1004. In this case the dissent felt that the trustee defended against his siblings’ claims 
in good faith because those claims were grossly overstated and a reasonable defense was made 
to the various charges of breach of trust. 

 
Garwood v. Garwood, 233 P.3d 977 (Wyo. 2010) 

 
Husband and wife purchased a “Revocable Living Trust “kit” from a door to door salesman that 
was “…of no earthly use to the Garwoods.” On the death of the wife, the trust split into a family 
trust and a marital trust. The three children of the husband were the trustees of the family trust 
that held the husband’s residence. Husband exhausted the assets of the marital trust and 
requested the trustees to sell the residence in order to use the funds for his support. The trustees 
refused and after litigation, the court ordered the house sold and distributions made to 
the husband sufficient for his support. The trustees had paid their attorney fees for the 
litigation from the trust and upon petition of the husband, the trial court ordered the trustees to 
reimburse the trust for all but $10,000 that had been expended for the trustees’ attorney 
fees. Trustees appealed. 

 
The Wyoming Supreme Court held that as the litigation was not for the benefit of the 
beneficiary of the trust (the husband), the trial court acted within its discretion when it required 
trustees to reimburse trust under Wyo. Stat. Ann § 4-10-1004. 
 
Kutten v. Bank of America, N.A., 2008 U.S. Dist. LEXIS 101102, 2008 WL 4838152 (E.D. 
Mo. Nov. 6, 2008) 
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Current and former beneficiaries of various fiduciary trust accounts, for which Bank of America 
was the corporate fiduciary, attempted to bring a class action against Bank. Plaintiffs contended 
that Bank engaged in self-dealing by transferring the assets in the fiduciary accounts to mutual 
funds controlled by the Bank thereby increasing fees charged with respect to the 
accounts. Plaintiffs filed numerous actions in Missouri as well as in other states against Bank, 
which were dismissed on various grounds, in a process that the court characterized as 
“forum shopping.” Bank contended that it was entitled to reasonable attorney’s fees. 

 
Bank was awarded its attorneys’ fees. Missouri law provides that a court may award costs and 
expenses in a judicial proceeding involving the administration of a trust, R.S.Mo. §456-10- 
1004. The power to award attorney’s fees in a trust action is within the court’s discretion and no 
egregious conduct or unusual circumstances are needed to support the award. 

 
Morrow v. SunTrust Bank, 2011 Tenn. App. LEXIS 37, 2011 WL 334507 (Tenn. Ct. App. 
Jan. 31, 2011) 

 
Helen B. Goza executed her 1991 trust Agreement, a living trust that provided she 
receive income for the support, maintenance, health interests and welfare of herself and her 
son John. The Trust also stated that if John survived her, the trustee had discretion to 
provide him with amounts necessary for his best interests and welfare. If John failed to survive 
Helen or upon his death, the trustee was to pay $5,000 to the American Diabetes Association 
and 10% of the trust estate assets to David Morrow and Judy Wright (appellants) each 
(Helen’s nephew and niece, respectively). The remaining trust estate was then to be held in 
trust for the benefit of those institutions serving the handicapped, as determined by the trustee. 

 
In March 1999, Helen executed an Amended and Restated Revocable Trust Agreement (“March 
1999 Agreement”). Per this agreement, if John survived his mother, the trustee should set aside a 
portion of the trust estate for his benefit, and the balance should be distributed to a 
separate Perpetual Trust for the trustee’s choice of organizations benefitting the mentally 
handicapped. Upon his death, the amended trust still directed $5,000 to the American 
Diabetes Association but eliminated the 10% each distributions to the appellants. There were 
no further dispositive provisions. A second Amended and Restated Revocable Trust Agreement 
was executed in April 1999. This “April 1999 Agreement” provided that upon John’s death 
and after $5,000 was donated to the American Diabetes Association, the balance should go 
to the Perpetual Trust benefitting charities for the mentally handicapped. 

 
Helen passed away in May 2001, survived by John, who later died in September 2007 without 
issue. In May 2008, the appellants filed a complaint for declaratory judgment against SunTrust 
Bank, the trustee, claiming that the residue from John’s Trust should pass to them according to 
the rules of intestate succession because the March 1999 agreement did not dispose of 
the residue of John’s trust. The appellants also alleged that the April 1999 Agreement was 
ineffective to solve this issue because it had not been “authenticated,” among other reasons. The 
Tennessee trial court denied the appellants’ motion; a timely appeal followed by the niece and 
nephew. 

 
Upon appeal, the Court of Appeals of Tennessee found that the trial court properly exercised its 
subject matter jurisdiction and affirmed the trial court’s denial of attorney fees and costs 
to SunTrust incurred at trial. The Tennessee Uniform Trust Code provides that in a 
“judicial proceeding involving the administration of a trust, the court … may award costs and 
expenses.” Thus the trial court had discretion to award attorney fees, and the Court of 
Appeals may not substitute its judgment for that of the lower court. SunTrust’s attorney fees 
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and expenses for the appeal were also denied. 

 
O’Riley v. United States Bank, N.A., 412 S.W.3d 400 (Mo. Ct. App. 2013) 

 
Trust beneficiaries, Terrance O'Riley and Gerald O'Riley (Beneficiaries), were the children of 
the trust settlors, Donald and Arlene O’Riley. The revocable trust at issue in this case was fully 
funded upon Donald’s death and granted the trustee, U.S. Bank (the Trustee), broad discretion in 
distributing the income and principle of the trust. The trust instrument directed the trustee 
to distribute as much of the income and principle to Arlene as the trustee deemed necessary for 
her maintenance and care. The trust also granted the trustee discretion to distribute any 
remaining trust income, not distributed to Arlene, and as much of the principle as the 
trustee deemed necessary to for their maintenance and care to Donald’s heirs. Finally, the 
trust directed the trustee to distribute the remainder of the trust estate to Donald’s then living 
descendants upon Arlene’s death. 

 
Beneficiaries filed a petition against the Trustee, 28 years after the trust was established, for the 
Trustee’s breach of duty of impartiality and breach of its duty to properly invest trust 
assets. They alleged that Trustee refused to make any distributions to them, favored the 
interests of Arlene over theirs, and failed to provide them with required accountings. The 
Beneficiaries also alleged that Trustee did not invest the trust assets in a manner that satisfies 
the prudent investor standard. Following a bench trial, the trial court entered judgment in 
favor of Trustee on all counts. The Trustee filed a motion for an award of attorney’s fees, 
costs, and expenses incurred in defending against Beneficiaries’ claims, pursuant to §456.10-
1004 of the Missouri Uniform Trust Code (MUTC). The trial court entered judgment in 
favor of Trustee on all counts and granted Trustee’s motion for award of attorney’s fees, costs, 
and expenses, to be paid by Beneficiaries and from their interests in the Non-Marital Trust. The 
beneficiaries appealed. 

 
In their first point on appeal, the Beneficiaries first asserted that Trustee breached its duty 
of impartiality by failing to distribute the trust according to its terms. They argued that 
Trustee’s discretionary authority to distribute trust assets was subject to a reasonableness 
test and that Trustee failed to use a reasonable process to make distribution decisions. 
Specifically, they contend that Trustee simply distributed all of the income to Arlene. They 
argue that Trustee’s distribution decisions were unreasonable because Trustee failed to 
examine and balance all of Arlene’s and their needs and other resources before making 
distribution decisions. 

 
The court cited MUTC § 456.8-803, which provides that "[i]f a trust has two or more 
beneficiaries, the trustee shall act impartially in investing, managing, and distributing the trust 
property, giving due regard to the beneficiaries’ respective interests. . . . The duty to act 
impartially does not mean that the trustee must treat the beneficiaries equally. Rather, the trustee 
must treat the beneficiaries equitably in light of the purposes and terms of the trust.” The court 
found  that  substantial  evidence  demonstrated  that  Trustee’s  distribution  decisions  were  the 
product of a “thoughtful evaluation and review process and consistent with the terms of 
the Trust and Missouri law.” The court concluded that the Trustee’s distribution decisions were 
not beyond the bounds of reasonable judgment and were not a result of the failure to 
treat the beneficiaries impartially, but rather, were a reasonable exercise of Trustee’s discretion 
in light of the preference that the Trust instrument directed the Trustee to give to Arlene and 
the information available to it. 

 
Next, the beneficiaries argued that the Trustee breached its duty to properly invest the 
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Trust assets, by failing to reasonably diversifying the trust portfolio and by investing only in 
assets to achieve maximum cash flow for Arlene, resulting in no appreciation of the trust assets 
over the twenty-five year period the Trustee administered the trust. Noting that the Trust 
instrument granted the trustee “absolute discretion” to invest the Trust assets as it deemed 
advisable, the court looked to the standard applicable to a trustee’s investment of trust assets 
under  the Missouri Prudent Investor Act of1996. The court explained that, unless the 
settlor provides otherwise, “[a] trustee shall invest and manage trust assets as a prudent 
investor would, by considering the purposes, terms, distribution requirements, and other 
circumstances of the trust.” § 469.902.1 (formerly § 456.902). Citing the testimony of two 
different investment experts, the court of appeals explained that “[s]ubstantial evidence was 
presented at trial that the Trustee prudently and reasonably invested the . . . Trust assets, both 
before the enactment of the Missouri Prudent Investor Act and after, considering the purpose 
and terms of the Trust Agreement, the needs of the beneficiaries, and the market conditions.” 
Finding that the Trustee “exercised care, skill, and caution in making investment decisions, 
and its decisions were not beyond the bounds of reasonable judgment,” the court of appeals 
held that the trial court did not err in ruling that Trustee did not breach its duty to properly invest 
trust assets. 

 
In their final point on appeal, the Beneficiaries claimed that the trial court erred in awarding the 
Trustee attorney’s fees, costs, and expenses against them and their share of the Trust. 
The Beneficiaries claimed that the trial court’s judgment was unreasonable and erroneously 
applied Missouri law because their lawsuit was not vexatious or groundless litigation that 
justified departure from the American Rule regarding an award of attorneys’ fees only upon the 
presence of special circumstances. The court explained that Missouri follows the “American 
Rule,” which provides that, absent statutory authorization or contractual agreement, each party 
pays his own attorneys fees. However, the court found that the Beneficiaries’ argument failed 
to recognize a relevant exception to the American Rule, the statutory authorization of an 
award of attorney’s fees. Section 456.10-1004 of the MUTC provides that “a party may 
recover the attorney’s fees, expenses, and costs it incurs in litigation involving the 
administration of a trust.” Section 456.10-1004 does not require a finding of intentional 
misconduct. Finding that 456.10-1004 applied to the presence case, because it was “a judicial 
proceeding involving the administration of a trust,” the court of appeals granted the Trustee’s 
motion for attorney’s fees, and denied the Beneficiaries’ claims, affirming the trial court’s 
decision. 

 
In re Trust of Rosenberg, 727 N.W. 2d 430 (Neb. 2007) 

 
Two beneficiaries of a trust initiated proceedings against the third beneficiary who also served 
as trustee, seeking removal of the trustee and the addition of certain property of the decedent to 
the trust, which the trustee claimed was owned by her individually. The trial court appointed a 
successor trustee and added the property to the trust; the removed trustee appealed. 

 
The Court of Appeals concluded that the specified property was owned by the removed trustee 
personally because the settlor had made no statement or taken other action to transfer title to the 
trustee. The court also denied the petition to remove the successor trustee, concluding that the 
successor trustee had not breached his duty to treat the beneficiaries impartially by attempting to 
bring assets into the trust that were held owned by the former trustee. 

 
Neb. Rev. Stat. § 30–3893 (UTC Section 1004) allows the court, as justice and equity 
may require, to award attorney’s fees and other costs and expenses to any party, to be paid by 
another party, or from the trust that is the subject of the controversy. The Supreme Court 
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concluded that the lower court’s ordering payment of the removed trustee’s attorney fees from 
the trust was not an abuse of discretion because the trustee’s breach was not intentional, and the 
trustee did make some effort to carry out trustee functions, including marshaling assets which 
she believed to be trust property and causing partial distributions to be made to the trust 
beneficiaries.   Finally, although the petitioning beneficiary had succeeded in his petition to 
remove the trustee, the court without explanation concluded that the lower court did not abuse 
its discretion in refusing to award fees to the beneficiary. 

 
Shelton v. Tamposi, 62 A. 3d 741 (N.H. 2013) 

 
As explained in the detailed description of this case under Section 706 of this outline, 
the probate court in this case ordered Elizabeth Tamposi (“Betty”), who was a beneficiary of 
two trusts created by her father, and Julie Shelton, who was the trustee of the trusts, to 
pay the attorneys’ fees and costs of the respondents and intervenors in litigation Betty and 
Shelton filed with respect to the trusts. On appeal, Shelton argued that the probate court erred 
in finding that she conducted the litigation in bad faith and Shelton claimed that there was 
no precedent to support an award of attorneys’ fees against her in her individual capacity 
when she was a party to the litigation only in her official capacity as trustee of the trusts. 

 
In affirming the decision of the probate court, the New Hampshire Supreme Court first 
noted that Section 10-1004 of the New Hampshire UTC authorizes the court, as justice and 
equity may require, to award attorneys’ fees to any party to be paid by another party or from the 
trust which is the subject of the controversy. The court then found that Section 10-1004 
establishes a broad standard that reaches beyond bad faith or wrongful conduct, and that “the 
statute may, under certain circumstances, authorize the award of attorney’s fees against a trustee 
personally.” After noting that the probate court made extensive findings and rulings, including 
that the litigation constituted a breach of Shelton’s fiduciary duties and constituted bad faith, 
the Supreme Court ruled that the probate court “sustainably exercised its discretion in 
concluding that justice and equity require that Shelton, rather than the innocent beneficiaries of 
the trust, bear the burden of paying fees to the parties based upon her own bad faith.” 
 

Shurtleff v. United Effort Plan Trust, 289 P.3d 408 (Utah 2012) 

 
This case reached the Utah Supreme Court on appeal from a probate court’s order requiring the 
state to make an interim payment of fees owed to the Special Fiduciary appointed to administer 
the United Effort Plan (UEP) Trust. The state argued that the probate court’s ruling was an abuse 
of its discretion and that ruling was contrary to Utah law. The supreme court concluded that the 
probate court did not abuse its discretion or act contrary to Utah law when it found that justice 
and equity required the State to make an interim payment to the Special Fiduciary, and 
it affirmed the court’s grant of the Special Fiduciary’s motion for fees. 

 
The UEP Trust was established by the Fundamentalist Church of Jesus Christ of Latter-
day Saints (FLDS), which conditioned FLDS membership on a potential member’s transferring 
all of their property to the UEP Trust. In 2012, the FLDS Church modified the UEP Trust 
so that, while it remained a religious trust, it also qualified as a charitable trust under Utah law. 
In May 2005, the Utah Attorney General (AG) petitioned the probate court to protect the trust 
beneficiaries by appointing a Special Fiduciary to administer the UEP Trust. After appointing a 
Special Fiduciary, the probate court his recommendation to reform the UEP Trust into a 
nonreligious charitable trust in order to administer to the needs of all beneficiaries 
equally, regardless of FLDS affiliation. In 2008, a subset of the beneficiaries, headed by their 
religious leader, Warren Jeffs, began to contest the 2005 reformation of the trust, initiating 
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litigation against the Special Fiduciary. The litigation tied up the assets of the trust and stopped 
occupancy fee payments. This case resulted from the Special Fiduciary’s motion for a court 
order requiring the state to pay the more than three years of trust administration fees 
owed to the Special Fiduciary. 

 
The state argued that the probate court abused its discretion by ordering the state to make 
an interim payment to the Special Fiduciary. The state cited Section 75-7-1004 of the Utah 
Trust Code, which is “nearly identical” to Section 1004(1) of the Uniform Trust Code, for 
support of its argument that fiduciary fees and litigation costs are to be paid from the trust 
assets. Agreeing that Section 1004 provides that a trustee’s payment for trust administration 
is generally made from trust assets, the court noted that Section 1004(1) provides an 
alternative mechanism in unusual circumstances where justice and equity require a different 
source of payment. The court also explained that the comments to section 1004 provide for the 
precise remedy utilized by the probate court in this case: payment of the trustee’s fees form 
any involved party if justice and equity so require. 

 
Next, the state argued that the probate court abused its discretion in deciding to award 
the Special Fiduciary attorney’s fees under section 1004(1). As the supreme court explained, 
section 1004(1) explicitly provides a probate court with discretion in assessing whether to 
award costs and expenses. The use of the phrase ‘justice and equity’ must guide a trial court’s 
discretion in determine whether to award fees from a trust and the amount of any fees 
awarded. Relying on the Oklahoma Court of Appeals’ Atwood factors (discussed on page 
78), the Utah Supreme Court held that the probate court properly employed section 1004(1) 
to avoid an unjust and inequitable result. The court explained that “it was appropriate to 
award costs and expenses to avoid a situation where otherwise ‘the trustee would have to 
personally bear the expense for performing his duty to the trust.” In this case, the state’s failure 
to make an interim payment the Special Fiduciary would have required the fiduciary the 
bear the expenses for his services, which were rendered at the request of the Utah AG. 

 
For additional support of its ruling that justice and equity required the state to make the interim 
payment, the court noted that, despite having previously requested the appointment of the 
Special Fiduciary, the AG had recently taken actions that undercut the Special Fiduciary’s 
ability to obtain payments owed to the Trust. Noting that the probate court was the best judge of 
equity in this case, the Utah Supreme court deferred to its exercise of discretion in 
applying section 1004(1), and held that both the award of the Special Fiduciary’s fees and 
expenses, and the amount of the award, were just and equitable. 
 
In re Trust of Trimble, 826 N.W.2d 474 (Iowa 2013) 

 
Beneficiary, Marylynn Miller, sought an accounting of trust assets for the period of time before 
the settlor’s death, when the trust was still revocable, and for the trustee to personally pay the 
beneficiary’s legal fees, pursuant to Iowa Code § 663A.4507 (2009). While Iowa has not 
adopted the Uniform Trust Code (UTC), a footnote in the Trimble opinion explains that section 
§ 633A.4507 is based on section 1004 of the UTC, and contains “nearly identical language to 
that found in section 633A.4507.” Section 633A.4507 provides that, “[i]n a judicial proceeding 
involving the administration of a trust, the court, as justice and equity may require, may award 
costs and expenses, including reasonable attorney fees, to any party, to be paid by anther party 
or from the trust . . .” 

 
This case presented the first opportunity for the Iowa Supreme Court to provide guidance on fee 
allocation under this statute. As such, the supreme court looked to the decisions of other 
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jurisdictions whose equivalent statute was also derived from UTC § 1004, to interpret 
the “justice and equity” standard set forth in section 633A.4507. After reviewing the 
Oklahoma case, Atwood v. Atwood, 25 P.3d 936, 947 (Okla. Civ. App. 2001), the Iowa 
Supreme Court adopted the following non-exclusive Atwood factors to be used in determining 
whether “justice and equity” under section 633A.4507 require a party to be personally 
responsible for payment of attorney’s fees: (a) reasonableness of the parties’ claims, 
contentions, or defenses; (b) unnecessarily prolonging litigation; (c) relative ability to bear 
the financial burden; (d) result obtained by the litigation and prevailing party concepts; and (e) 
whether a party has acted in bad faith, vexatiously, wantonly, or for oppressive reasons in the 
bringing or conduct of the litigation. 

 
W.A.K., II ex rel. v. Wachovia Bank, N.A., 2010 U.S. Dist. LEXIS 77289, 2010 WL 
2976518 (E.D. Va. July 19, 2010); W.A.K. ex rel. Karo v. Wachovia Bank, N.A., 2010 U.S. 
Dist. LEXIS 79074, 2010 WL 3074393 (E.D. Va. Aug. 5, 2010); W.A.K. v. Wachovia Bank, 
N.A., 2010 U.S. Dist. LEXIS 76934, 2010 WL 3385152 (E.D. Va. Aug. 25, 2010) 

 
In W.A.K. ex rel. Karo v. Wachovia Bank, N.A., discussed above, the U.S. District Court for the 
Eastern District of Virginia granted summary judgment for Wachovia Bank in a suit alleging 
that the bank breached its fiduciary duties as trustee by retaining an overweight position of its 
own stock in a trust. The plaintiff’s appeal was subsequently rejected by the U.S. Court of 
Appeals for the Fourth Circuit without a reported decision. 

 
On August 5, 2010, the federal district court awarded payment out of the trust of the trustee’s 
reasonable attorneys’ fees and costs for its successful defense in the amount of $825,233.10. 
The court noted that the Virginia Code section 55-550.04 (UTC Section 1004)  allows  
the payment of reasonable attorneys’ fees and a reasonable amount can be determined by 
first establishing a “lodestar figure” by multiplying the reasonable number of hours expended 
by a reasonable rate.  The court considered the twelve “Johnson” factors set out by the Fourth 
Circuit in determining the lodestar amount, and reached its determination of the amount of 
the fee award based on the following conclusions: (1) the trustee met its burden of proving 
that the hourly rates are consistent with the prevailing rate in Richmond for similar work; (2) the 
number of attorney hours claimed were a bit excessive, and reduced the hours by 15% 
due to the “vigorous manner in which [the trustee’s attorneys] litigated the case"; (3) the 
paralegal hours should be reduced by 25% for clerical tasks performed by a paralegal; (4) 
the trustee did not have any unsuccessful claims and enjoyed a high degree of success, so 
further reductions were not required; and (5) while expert fees appeared to be excessive, 
plaintiff introduced no persuasive evidence to support a reduction of the fee. 

 
One of the trust beneficiaries, William A. Karo (“Drew”), had signed a letter of retention that 
indemnified the trustee for any liabilities, including attorneys’ fees and costs, incurred by 
the trustee in connection with the retention of its own stock. On July 19, 2010, the court granted 
the trustee summary judgment and ruled that the indemnification agreement was a valid 
contract and, to the extent the trustee’s attorneys’ fees and costs were not recoverable from 
the trust, Drew was contractually liable for any remaining costs, expenses, and fees that the 
court determined were recoverable. The court rejected Drew’s arguments that the 
indemnification lacked consideration, should be void as a matter of public policy, or 
allowed the trustee to “double dip” on fees. 

 
On August 25, 2010, the court ruled that Drew was required by the indemnification agreement to 
pay the trustee the $35,962.04 incurred by the trustee in seeking enforcement of the 
indemnification agreement. The court refused to award the trustee the other fees it sought from 
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Drew on the grounds that: (1) the trustee did not seek payment of $53,727.70 of the fees out of 
the trust  and  did  not  explain  why  those  fees  were  omitted,  and  these  fees  exceeded  the 
$825,233.10 approved by the court as reasonable; and (2) the court refused to award payment by 
Drew of any fees for the underlying action that exceeded the $825,233.10 approved by the court 
as reasonable. 
 
In re Gene Wild Revocable Trust, 299 S.W.3d 767 (Mo. Ct. App. 2009) 
 
Settlor created a revocable trust and amended it multiple times. T hose amendments 
created various versions of testamentary charitable remainder annuity trusts (CRATs) for the 
benefit of two colleges. The second to the last amendment created one CRAT for plaintiff 
college. The last amendment reinstated a previous plan splitting trust assets into two CRATs, 
one for plaintiff college and one for defendant college. Plaintiff college filed petition, 
challenging validity of last amendment on the grounds that the settlor lacked mental capacity. 
The trial court found that amendment was valid but awarded plaintiff college its attorney’s 
fees to be paid from the trust assets prior to being equally distributed into the two CRATs. Both 
colleges appealed. 

 
The settlor had mental capacity to execute last trust amendment. The capacity required to create, 
amend, revoke, or add property to a revocable trust is the same as that required to make a will, 
Mo. Rev. Stat. § 456.6-601. Under common law, testamentary capacity requires a testator to (i) 
understand the ordinary affairs of his or her life, (ii) understand the nature and extent of his or 
her property, (iii) know the persons who were the natural objects of his or her bounty, and (iv) 
intelligently weigh and appreciate his or her natural obligations to those persons and know that 
he or she is giving his or her property to the persons mentioned in the document. Evidence on 
the record supported that all of these elements were met. 

 
The Court of Appeals found the award of attorney fees from the residue of the trust prior 
to distributions was proper. A court may, within its discretion, award attorneys’ fees to any 
party regardless of whether that party prevailed in the lawsuit, Mo. Rev. Stat. §456.10-1004. 
In this Case, plaintiff college brought the action in good faith and raised issues, which only 
could be settled by way of a judicial determination. Thus, the court’s award of attorneys’ fees 
was not an abuse of discretion. Further, whether the attorneys’ fees should be paid out of the 
trust before or after distribution is a determination for the court to make in its sound discretion, 
Mo. Rev. Stat. § 456.10.1004 (UTC § 1004). 
 

LIMITATIONS (Section 1005) 
 
This section provides for a relatively short statute of limitation for breach of trust actions where 
the trustee has sent a beneficiary a “report” that adequately discloses the existence of the claim. 
There is also a fixed statute of limitation that begins to run after the termination of the 
trustee’s service or the termination of the trust. 

 
Billewicz v. Ransmeier, 130 A.3d 116 (N.H. 2010) 
 
Trust beneficiaries brought action against interim trustee for negligence and breach of fiduciary 
duty more than three years after the Trustee resigned. The Probate Court dismissed complaint on 
the grounds that RSA § 564-B:10-1005 (UTC § 1005) created a statute of limitations for 
a period of three years after a trustee ceased to act as such. The beneficiaries appealed and 
the Supreme Court upheld the dismissal of the action. 

 
Convention of Protestant Episcopal Church in Diocese of Tennessee, v. Rector, Wardens, 
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and Vestryman of St. Andrew’s Parish, 2012 Tenn. App. LEXIS 274, 2012 WL 1454846 
(Tenn. Ct. App. April 25, 2012) 

 
Real estate upon  which  St.  Andrew’s  Parish  Church,  an  Episcopal  Church  in  Nashville, 
Tennessee, was located was titled in the name of the Rector, Wardens, and Vestryman of that 
Parish. Due to an ecclesiastical dispute, St. Andrew’s Parish decided to withdraw from 
the Episcopal Church.  St. Andrew’s Parish had originally joined the Diocese in 1960.  At that 
time the church leaders signed a document, which stated that the church acceded to the 
constitution, canons, doctrine, discipline and worship of the Episcopal Church and the Diocese 
of Tennessee. At that time, the written canons of the church specifically stated that any real 
estate held by the Rector, Wardens and Vestrymen of any church was held in trust for the 
benefit of the Diocese. The Episcopal Diocese asserted in a declaratory judgment action that 
the real estate owned by St. Andrew’s Parish was actually owned in trust by that church for 
the benefit of the Episcopal Church and St. Andrew’s did not have a right to the church 
property upon their withdrawal from the Diocese.  The lower court held that the local parish 
held the property in trust for the Diocese and the Diocese was a beneficial owner. The Parish 
appealed. 

 
The Parish raised several issues on appeal. First, it asserted that the ecclesiastical abstention 
doctrine prevented the Court of Appeals from adjudicating the dispute. The ecclesiastical 
abstention doctrine holds that the courts cannot adjudicate disputes involving church 
policy, administration, religious doctrine, or practice because of the First Amendment’s 
separation of church and state. The court, while noting the existence of the doctrine, also noted 
that not every civil court action potentially jeopardizes values protected by the First 
Amendment. The Supreme Court of the United States in Maryland and Virginia Eldership of 
Churches of God v. Church of God at Sharpsburg, 396 U.S. 367 (1970) ruled that where a court 
is applying “neutral principals of law” to a church property dispute, the ecclesiastical 
abstention doctrine does not apply. On this basis, the Court of Appeals held that the lower 
court and the Court of Appeals had jurisdiction to hear the case, despite the ecclesiastical 
abstention doctrine. 

 
The Parish then asserted that the Diocese’s action was time barred under Tenn. Code Ann. § 35- 
15-1005 (UTC § 1005). That Section provides that the beneficiary of a trust may not commence 
a proceeding against the trustee for  breach of trust more than one year after the date 
the beneficiary was sent a report that adequately disclosed facts revealing a potential claim 
for breach of trust. The Parish argued that its announcement of its intent to withdraw from 
the Diocese in 2006 was a “report” that activated the one year statute of limitation and the 
Diocese did not commence its action until more than one year after the announcement. The 
Court first observed that the Diocese’s declaratory judgment action was not a breach of trust 
action, but was rather a request by the Diocese to have the parties’ rights determined.  Moreover, 
even if the action could be characterized as one for breach of trust, the announcement of 
withdrawal by the Parish was not a “report” within the meaning of Tennessee’s version of 
UTC Section 1005. Therefore, that one-year statute of limitations did not apply and the 
court upheld the lower court’s  decision  that  the  Parish  held  its  church  property  in  trust  
for  the  benefit  of  the Episcopalian Diocese of Nashville, Tennessee. 

 
The prohibition on court involvement with religious disputes is also discussed in Fundamentalist 
Church of Jesus Christ of Latter-Day Saints v. Wisan, under Section 405, which had a 
very different outcome. 

 
Cundall v. U.S. Bank, 909 N.E.2d 1244 (Ohio 2009) 
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In 1976, John Koons and his wife, Ethel, created a trust for their children and funded the trust 
with thousands of shares of stock in their family company, Central Investment 
Corporation (“CIC”), which owned a brewery and bottling companies. The Koonses 
appointed their son, Bud, as trustee. Bud also served as President and CEO of CIC. The trust 
was divided into two separate trusts, one for Bud’s children called Share A, and one for the 
children of Bud’s sister, Betty Cundall, called Share B. 

 
The next year, Betty created her own trust for the benefit of herself, her spouse, and her children, 
and funded her trust with stock in a family holding company that held only CIC stock. Betty 
named a predecessor to U.S. Bank as trustee. U.S. Bank served as trustee until 1996, and was 
also the commercial banker for CIC. 

 
In 1983, Bud offered to buy all of the family’s shares in CIC, including the shares held in 
Share B and the Cundall trust, at $155 per share, which the family refused. Around the 
same time, CIC purchased its own stock from another shareholder for $328 per share. 
Eventually, Bud purchased the CIC shares from Share B and the Cundall trust for $210 per 
share. The Cundall family members, as beneficiaries of Share B and the Cundall trust, signed 
releases at the time of the sale releasing Bud and U.S. Bank from any and all liability in 
connection with the sale. 
 
Bud died in 2005. One of Betty Cundall’s children, Michael, alleged that after Bud’s death he 
discovered for the first time that CIC was sold for $400 million and as a result of Trust B having 
sold its CIC stock for a low price, Trust B was worth only $800,000 while Trust A (which was 
for the benefit of Bud’s family) was worth more than $30 million. 

 
Michael was appointed as successor trustee of Trust B in November 2005, and four months later 
sued Bud’s estate, U.S. Bank, other trustees of related trusts, and more than 20 members 
of Bud’s family and the Cundall family. Michael’s claims were based on the allegations that 
(1) Bud breached his fiduciary duties as trustee by acquiring CIC shares through 
intimidation, coercion, and misrepresentation about the value of the shares and (2) U.S. 
Bank breached its fiduciary duties by enabling the sale and knowingly concealing the value of 
the CIC shares. 

 
All of the defendants moved to dismiss the claims.  U.S. Bank moved to dismiss based on the 
statute  of  limitations  and  the  releases,  and  other  defendants  moved  to  dismiss  on  lack  of 
jurisdiction and failure to tender back the consideration received in the sale before filing suits. 
The trial court granted the motions to dismiss. 

 
On appeal, the First District Court of Appeals affirmed the dismissal of U.S. Bank on statute of 
limitations grounds, but rejected the application of the tender offer rule in a fiduciary context. 
The First District also found the releases “highly suspect” and concluded that in order for the 
releases to be valid the trustees had to meet the burden of showing that the trustees acted “with 
the utmost good faith and exercised the most scrupulous honesty toward the 
beneficiaries, placed the beneficiaries’ interests before their own, did not use the advantage 
of their trustee positions to gain any benefit at the beneficiaries’ expense, and did not place 
themselves in a position in which their interests might have conflicted with their fiduciary 
obligations”.   The First District found that the claims against Bud and the other trustees 
were not barred by the statute of limitations. 

 
On appeal, the Ohio Supreme Court found that all of the claims were barred by the four year 
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statute of limitations for fraud because (1) the rule that the statute of limitations does not run 
until the trustee repudiates the trust only applies where the trustee’s action is “surreptitious or 
obscured and remains so until the trustee’s death or removal” and (2) where the 
beneficiary knows about the breach of duty, or by the exercise of reasonable skill could have 
learned of it, the statute of limitations begins to run at the time of the breach. The Court 
found that the beneficiaries knew or should have known about the alleged fraud and 
wrongdoing at the time of the sale of the CIC stock in 1984, and therefore the statute of 
limitations began to run at that time.  Consequently, the Court held that all of the claims were 
time-barred. 
 
The jurisdictional aspects of this case are discussed in Sections 201 and 202.  
 
In re Theresa Houlahan Trust, 101 A.3d 599 (N.H. 2014) 
 
Theresa Houlahan and her husband, John, created the Theresa M. Houlahan Revocable Trust of 
1993 (Theresa Trust), which contained the marital home and named her husband the successor 
trustee. Upon the death of Theresa and her husband, the property was to be distributed to their 
son, the petitioner in this action. After Theresa’s death in 1996, John created the John F. 
Houlahan 1997 Revocable Trust (John Trust) and named his daughter, the respondent in this 
case, as successor trustee. In 2002, John, as trustee of the Theresa Trust, conveyed the marital 
home to himself, as trustee of the John Trust. John died in 2007, and under the John Trust, any 
real estate interests in the trust were to be divided among his 4 children. In 2011, petitioner filed 
a petition for injunction seeking that the marital home be returned to the Theresa Trust and 
respondent be enjoined from disposing of the property. Both the petitioner and respondent filed 
motions for summary judgment. The trial court granted the motion for summary judgment 
concluding that trust was terminated in November 2002 when the only asset was removed from 
the trust and thus was a liquidating distribution as to his interest. Consequently, this distribution 
triggered the 3 year statute of limitations under RSA 564-B:10-1005 (UTC § 1005), which 
provides, among other things, that an action for breach of trust must be brought within three 
years following the first to occur of the termination of the trust or termination of the 
beneficiary’s interest.  
 
On appeal, the petitioner argued that the trial court erred in granting the respondent's motion for 
summary judgment and asserted that when John breached his fiduciary duties, the trust gained an 
additional asset, which was a cause of action against John or his estate, and thus neither the trust 
nor petitioner’s interest in the trust was terminated by John's conveyance. The Court agreed and 
found that a cause of action may constitute property of a trust. The Court further held that the 
trust did not terminate in 2002, but rather upon John’s death in 2009 and petitioner’s action was 
thus timely.  
 
Parris v. Regions Bank, 2011 U.S. Dist. LEXIS 92167, 2011 WL 3629218 (W.D. Tenn. Aug. 
17, 2011) 

 
William Parris served as co-trustee of the Sara G. Parris Grantor Trust. Union Planters National 
Bank of Memphis served as co-trustee until it merged with Regions Bank in 2004, at which time 
Regions Bank became co-trustee with Parris. 

 
Parris brought claims against Regions Bank for breach of trust, negligence, violation of 
the Prudent Investor Act, and violation of the Tennessee Consumer Protection Act, alleging 
that: (1) Regions recommended that the trust invest in a “proprietary junk bond fund” 
called the Regions Morgan Keegan Inc. High Income Fund; (2) committed inappropriate 
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self-dealing as part of its plan to increase the holdings of its trust customers in affiliated junk 
bond funds; (3) failed to disclose material facts including the fund’s risks and fees; and (4) 
invested 72% of the trust’s assets in the fund, and failed to diversify the investment or protect 
the trust assets despite problems with the fund (including holdings in subprime debt 
obligations) and other “storm warnings” about the volatility of the investments. Parris sought 
compensatory damages against Regions in the amount of $92,000 and punitive damages of 
$500,000. 

 
Regions moved for summary judgment dismissing the claims, which the court rejected. The 
court held that summary judgment was not appropriate due to the running of the one-year statute 
of limitations under Tenn. Code Ann. § 35–15–1005(a) because Regions did not proffer 
evidence that would require a jury to conclude that Parris had inquiry notice of the 
claims against Regions more than one year before he brought the suit. The letter sent by 
Regions to Parris informing him of the investment in the fund, which Parris signed, provided 
few details about the fund, and stated only that the fund would earn more income than current 
trust investments. The court held that the letter alone was not adequate to justify summary 
judgment based on the running of the one-year limitations period where the letter provided no 
information about the fund, was sent on Union Planters and not Regions letterhead and 
thereby concealed Regions’ relationship to the fund, and was not otherwise adequate to give 
rise to inquiry notice that would start the limitations period. 
 
In a footnote, the court commented that to the extent Regions relied on the trust account 
statements sent to Parris, Regions failed to explain how the statements could put Parris 
on inquiry notice about a possible claim for breach of trust. The court noted that while the 
trust account statements, combined with other facts not in the record, might show inquiry 
notice, the court could not reach such a conclusion based on the statements alone or the facts in 
the record at the summary judgment stage. 

 
The court rejected Regions’ other arguments as follows: (1) the claims were not barred 
by ratification as a result of Parris’s acceptance of dividends from the fund, receipt of 
account statements, or approval of the initial purchase of the fund, because Regions could 
not conclusively show that Parris had all the facts necessary to form an opinion about the 
investment in the fund; (2) the claims were not barred by consent, acquiescence, waiver, laches, 
or estoppel because Regions made only a conclusory argument without supporting factual 
evidence in the record; (3) the Consumer Protection Act claims were adequately pled by 
incorporating all of the factual allegations in the complaint by reference; and (4) Parris had 
standing to bring the claims against Regions Bank, notwithstanding the Probate Court of 
Jefferson County, Alabama’s appointment of a trustee ad litem to pursue claims on behalf 
of Regions’ trust accounts in various class actions pending before the court. 

 
Taplin v. Taplin, 88 So. 3d 344 (Fla. Dist Ct. App. 2012) 
 
Sol M. Taplin created a trust during his lifetime for the benefit of his son Martin’s 
three children, Andrew, Jennifer, and Kristopher, with Martin and Moises Chorowski as co-
trustees. Andrew sued the trustees alleging that they failed to properly account, withheld 
distributions, and for acts of self-dealing. The trustees moved for summary judgment arguing 
that Andrew’s action was barred under the Florida Uniform Trust Code provisions that 
shorten the statute of limitations following certain disclosures, or alternatively by the four-
year statute of limitations period for intentional torts. The trial court granted summary judgment 
and dismissed the lawsuit. Andrew appealed. 
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On appeal, the Florida Court of Appeal reversed the trial court on the grounds that: (1) 
the shortened limitations periods under the Florida Uniform Trust Code required that the 
beneficiary receive a report or account; (2) the petition alleged that Andrew had not received 
any account, and therefore the limitations period was not a proper basis for dismissal on 
summary judgment; and (3) the limitations period for intentional torts does not apply to 
actions by beneficiaries against trustees. 
 
Robert K. Ward Living Trust ex rel. Schulz v. Peck, 748 S.E.2d 606 (N.C. Ct. App. 2013)  
 
John Peck drafted the Robert Ward Living Trust, and was named to serve as trustee following 
Mr. Ward’s death in 2005.  Peck resigned as trustee on June 7, 2006, at which time Bradley 
Schultz became successor trustee.  On July 12, 2011 (5 years and 1 month after Peck’s 
resignation as trustee), Shultz as successor trustee brought suit against Peck for fraud and 
breaches of fiduciary duty, alleging that Peck wrongfully encumbered trust properties with deeds 
of trust and other documents, both before and after his resignation as trustee. Peck moved to 
dismiss the claims against him based on the running of the 5-year statute of limitations under the 
North Carolina Uniform Trust Code.  The trial court dismissed the claims as barred by the statute 
of limitations.  Schultz appealed. On appeal, the North Carolina Court of Appeals affirmed the 
dismissal of the claims on the grounds that:  (1) all of the claims that were properly pled were for 
breach of fiduciary duty by a trustee; (2) any claims against Peck individually (such as claims for 
fraud) were not properly pled and were correctly dismissed; (3) the suit against Peck for breaches 
of duty as trustee were filed after the running of the 5-year statute of limitations; and (4) any 
alleged wrongful conduct by Peck after his resignation as trustee did not extend the limitations 
period because (a) they were not actions taken by a trustee and therefore not a continuation of his 
actions as trustee and (b) the NC UTC limitations provisions does not provide for the 
“continuing wrong” doctrine which, if it applied, could extend the limitations period. 
 
RELIANCE ON TRUST INSTRUMENT (Section 1006) 

 
This Section provides that a trustee who acts in reasonable reliance on the terms of the trust is 
not liable for a breach of trust to the extent the breach resulted from such reliance.  
 
Cartwright v. Capital, 2012 Tenn. App. LEXIS 369, 2012 WL 1997803 (Tenn. Ct. App. 
June 5, 2012) 

 
Alan Cartwright, the beneficiary of several trusts, filed cross-claims against trustees, 
alleging that due to their breach of fiduciary duty, he did not receive sufficient distributions off 
assets from the trust. Alan alleged that he had deprived of assets as a trust beneficiary, 
and sough removal of the trustees, his sister Alice and her husband. Additionally, Alan sought 
access to the trust corpus, to the extent that the court deemed appropriate. Alan’s breach of 
fiduciary duty claim alleged a conspiracy by Alice to convert Alan’s trust funds to her own 
benefit, and a conspiracy to cause a breach of the fiduciary duties owed to him in order to 
deprive him of his property. 
 
The defendants moved for partial summary judgment, with respect to Alan’s claim for breach of 
fiduciary duty, asserting that they had fully complied with the terms of the trust documents and 
that Alan received all distributions to which he was entitled. The defendants contended that the 
benefits and payments that Alan sought were contrary to the terms of the trust documents. They 
argued that, as a matter of law, the trustees could not be found to have breached their fiduciary 
duties when the undisputed facts demonstrated that they had followed the directions of the trust. 
They cited several provisions of the Tennessee Uniform Trust Code, including T.C.A. § 35-15- 
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801 (UTC 801) and T.C.A. § 35-15-1006 (UTC 1006), in support of their argument. 

 
T.C.A. § 35-15-801 directs a trustee to follow the terms and purpose of the trust, and § 35-15- 
1006, states that “[a] trustee who acts in reasonable reliance on the terms of the trust as 
expressed in the trust instrument is not liable to a beneficiary for a breach of trust to the extent 
that the breach resulted from the reliance.” In sum, the defendants argued that Alan could not 
prove that they had violat3ed the terms of the trust documents or failed to pay him what he was 
due under the trust documents, and therefore, there was no basis for removing them from their 
position as trustees. 
 
The trial court granted the defendants’ motion for summary judgment. The court found that the 
trust documents expressed an intention of Alan and his parents to provide for him but also to 
limit his access to unlimited funds. The court held that the trustees were entitled to rely upon the 
terms of the trust documents, and that had done what they were entrusted to do. The court found 
no dispute that the trustees had paid Alan the amounts to which he was entitled under the trust 
documents a written. The court found it undisputed that the trustees had relied upon the terms of 
the trust, as they were entitled to do pursuant to T.C.A. § 35-15-1006. The court also granted 
summary judgment to the defendants on the issue of whether they had breached their fiduciary 
duties to Alan in conducting their responsibilities as trustees. Alan appealed the decision of the 
trial court. 

 
On appeal, Alan argued that the trial court erred in granting the defendants’ motion for summary 
judgment because a material fact existed as the validity of an Exhibit to an Amendment to 
a trust, which he had signed years earlier. Alan contended that the Exhibit, which listed the 
trusts from which he was entitled to receive funds, was void because it was a fabrication, or 
because he signed the Amendments due to undue influence. In support of his fabrication 
allegation, Alan argued that a fact question existed as to whether the Exhibit was ever 
actually a part of the Amendment documents. After reviewing the trial record, the court of 
appeals found that the evidence and inference reasonable drawn from it indicated that the 
Amendment was authentic. As such, the court of appeals affirmed the trail court’s grant of 
partial summary judgment to the defendants on the issues surrounding the terms of the trust 
documents, and whether Alan received the distribution to be made to him from the trust. 

 
In support of his undue influence allegation, Alan argued that because his sister was a trustee of 
the trust at the time that he signed the Amendments, and was a contingent beneficiary of 
his trusts, she exerted undue influence over him in having him sign the Amendments. The trial 
court only analyzed whether Alan’s mother, who was trustee at the time that Alan signed the 
Amendments, had exerted undue influence over him to make him sign them. The court had not 
considered whether Alice, who was co-trustee at the time, had done so. As such, the court 
of appeals found that a genuine issue of fact existed regarding whether undue influence was used 
to have Alan sign the Amendments. As such, the court of appeals reversed in par the trail 
court’s order granting partial summary judgment to the defendants on the issue of undue 
influence and remanded the issue for further proceedings. 
EXCULPATION OF TRUSTEE (Section 1008) 
 
This Section places limits on the possible breadth of an exculpatory provision. A stricter standard 
applies if the exculpatory term was drafted or caused to be drafted by the trustee.   
 
Newcomer v. National City Bank, 19 N.E.3d 492 (Ohio Ct. App. 2014) 
 
Ruth E. Markey established a revocable inter vivos trust in 1957 and named National City Bank 
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(NCB) as trustee. The trust became irrevocable upon Ruth’s death in 1960. Upon her husband’s 
death in 1970, the trust divided into three equal parts among Lorance W. Lisle, John R. Markey, 
and Catherine Markey Anderson. Ruth’s trust agreement established a trust Advisory Committee 
with certain rights, powers, discretions and duties. The three individuals mentioned above were 
the members of the Advisory Committee in 1970. By 1998, both Catherine Markey Anderson 
and John R. Markey had died and Mr. Lisle was the only surviving member of the Advisory 
Committee. In 2006, he resigned and appointed C. Tucker Cheadle and John C. Markey II to 
serve on the committee. Later in 2006, NCB was removed as the trustee of the trust and C. 
Tucker Cheadle and David Newcomer were appointed as successor trustees. In 2007, appellants 
filed a complaint alleging multiple claims of breach of fiduciary duties by NCB. Judgment was 
entered in favor of NCB.  
 
Appellants asserted ten assignments of error on appeal, only some of which were fully 
considered by the Court. The Court affirmed the judgment of the trial court and held that Ohio 
Revised Code § 5811.03(B) (UTC § 1106) provides that where a statute of limitations against 
breach of trust claims commenced to run and barred breach of trust claims prior to the effective 
date of the Ohio Trust Code (OTC), such claims remain barred after the OTC went into effect. 
The claims are not revived by more liberal provisions of Ohio Revised Code § 5810.05 (UTC § 
1005). Second, where breach of trust claims are not barred by the applicable statute of limitations 
prior to the time when the OTC went into effect, then, in that event, the statute of limitations set 
forth in Ohio Revised Code § 5810.05 (UTC § 1005) applies to the claim, notwithstanding the 
provisions of Ohio Revised Code § 2305.09, which sets forth statutes of limitation for certain 
torts.   
 
The Court also discussed the exculpatory clause included in the trust, which limited trustee 
liability to acts based upon bad faith or willful default. However, Ohio will not enforce 
exculpatory provisions beyond the minimum standard of liability set forth in R.C. 5810.08 (UTC 
§ 1008), which limits relief of trustee liability for breaches of trust committed in bad faith or with 
reckless indifference. Based on the above statute, the parties agreed that trustee liability in this 
case was limited to breaches of trust committed in bad faith, willful default, or with reckless 
indifference. The Court discussed whether reckless indifference was subsumed within willful 
default or is an independent basis for liability. However, whether reckless indifference is an 
independent basis or not, the Court found no evidence that the claims of misconduct by the 
trustee were in bad faith, willful default, or with reckless indifference.  
 
Schwartz v. Barker, 2013 Kan. App. Unpub. LEXIS 37, 2013 WL 189686 (Kan. Ct. App. 
Jan. 11, 2013) 

 
The Plaintiffs, co-trustees of two revocable trusts (the Trusts), filed a petition against the former 
trustee, Patrick Barker, claiming that he had breached his duties of loyalty, prudent and efficient 
administration, proper delegation of duties, powers, and investment functions, had engaged in 
self dealing, under the relevant provisions of the Kansas Uniform Prudent Investor Act (UPIA) 
and the Kansas Uniform Trust Code (KUTC). The district court determined that the UPIA alone 
was controlling in the case, and that, under the language of the Trusts, application of the prudent 
investor rule was eliminated and Barker could only be held liable for his “willful 
defaults,” meaning acts performed with an intent to do wrong or cause injury. The district 
court thus, granted Barker’s motion for summary judgment. Plaintiffs appealed. 

 
On appeal, the Plaintiffs argued that the district court erred in determining that the KUTC was 
inapplicable to their claims against Barker, and that the court construed the exculpatory 
language of the Trusts too broadly because it failed to read the Trusts in light of the 
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relevant provisions of the KUTC, UPIA, and common law. The Plaintiff further argued that 
the trial court erred in finding that the language of the Trusts relieved Barker of all his 
duties arising under the prudent investor rule of the UPIA, and that, as a result, Barker could not 
be held liable as a matter of law. 

 
In analyzing the district court’s decision, the court of appeals explained that two Kansas statutes 
govern the creation and administration of express trusts in Kansas, the KUTC (K.S.A. § 58a-101 
et seq.), which outlines general trustee powers, and the UPIA (K.S.A. § 58-24a01 et seq.), which 
contains the prudent investor rules. The court further explained that, while the UPIA 
controls over a conflicting KUTC provision, where, as here, the two do not overlap, it is 
reasonable to apply relevant provisions of the KUTC to claims involving the investment and 
management of trust assets. Thus, the trial court erred in disregarding the application of the 
KUTC to Plaintiff’s claims. 

 
The court first addressed the trial court’s finding that the uncontroverted material facts, 
specifically the language of the Trusts themselves, eliminated the prudent investment rule of the 
UPIA and that Barker owned no duty under the Trusts, as a result. The Kansas Court of Appeals 
cited KUTC § 58a-814 in support of its conclusion that the Trust language granting 
Barker “absolute and uncontrolled discretion” could not be interpreted literally and that the 
trustee’s broad discretion still had to be exercised in good faith and with some measure of 
prudence. As such, the court concluded that the Trust language purporting to alter or 
eliminate the prudent investor rule and the duties arising there under could not be read to 
relieve Barker of his duty of loyalty. 

 
Next the court addressed the district court’s finding that the Trusts’ exculpatory clause provided 
that Barker could only be held liable for his “willful default.” On appeal, the plaintiffs argued 
that the exculpatory clause was unenforceable under K.S.A. 58a-1008(a)(1), which provides that 
an exculpatory clause in a trust that “[r]elieves the trustee of liability for breach of trust 
committed in bad faith or with reckless indifference to the purposes of the trust or the interests 
of the beneficiaries,” is unenforceable. Because it concluded that the “willful default” standard 
adopted by the Trusts would excuse acts or omissions done in “bad faith” or “reckless 
indifference” to the interests of the beneficiaries, the court held that Trusts’ exculpatory clause 
unenforceable under K.S.A. 58a-1008, and that Barker could still be held liable if his 
alleged breaches were committed in bad faith or with reckless indifference to the interests 
of the beneficiaries. 

 
Thus, the court concluded that, “drawing all reasonable inferences in favor of the plaintiffs, 
a reasonable person could find that Barker” had breached his fiduciary duties “in bad faith or 
in conscious disregard of potential harm to the interests of the beneficiaries.” Under these 
circumstances, court found the exculpatory clause to be unenforceable under K.S.A. 58a- 
1008(a)(1), and that the district court erred in granting summary judgment to Barker based on 
the exculpatory clause. The court reversed the trial court’s decision and remanded the case for 
further proceedings. 
 
CONSENT (Section 1009) 

 
This Section codifies the common law doctrine that a beneficiary may give a binding consent 
to a trustee’s breach of trust if sufficiently informed of the material facts.  
 
Hiltgen v. Brady, 2014 Kan. App. Unpub. LEXIS 629, 2014 WL 3907080 P.3d 441 (Kan. 
Ct. App. Aug. 8, 2014) 
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Mother was sole trustee and sole lifetime beneficiary of a trust established by her late husband.  
During mother’s life, she sold all of the farm real estate of the trust to various relatives, including 
the son of her daughter.  The terms of the trust specifically provided that after the death of the 
settlor and his wife, the farm real estate was not to be sold, but was to be held for thirty years, 
and then distributed to the couple’s grandchildren.  After the mother’s death, the two children of 
the couple’s predeceased son sued the trustee for breach of trust based on the sale of the real 
estate, alleging breach of trust and fraud.  
 
The court held that the trust terms only barred a sale after mother’s death.  The fraud allegation 
carried a two-year statute of limitations, which Plaintiffs alleged was tolled until they received a 
copy of the trust.  However, the court held that the limitations period expired because of 
evidence that the Plaintiffs had already been aware of the relevant trust terms. As a substantive 
matter on the fraud allegation, the court found that the Mother was fully aware of the issue of the 
adequacy of the sale price, and that the Mother had even obtained her own doctor’s opinion to 
prove her capacity. 

However, the court overruled the trial court’s decision that K.S.A. § 58a-1009 (Kansas’s version 
of UTC § 1009) barred the Plaintiffs’ claims because they had consented to the trustee’s acts.  
The court noted that Section 1009 did not bar a claim against the successor trustee, because the 
successor trustee was not serving at the time of the Plaintiffs’ purported consent to the sale.  
However, the Plaintiffs’ claims were barred by laches and estoppel.  

Mendoza v. Gonzales, 204 P.3d 995 (Wyo. 2009) 
 
Brother was the successor trustee of his parents’ trust upon their deaths. Both of his 
sisters signed renunciations of their rights to receive certain real estate from the trust after 
receiving a trust accounting. Brother then transferred realty to himself. Sisters sued brother 
for breach of trust and fraud both as trustee and individually, on the grounds that the 
renunciations were not valid and they did not intend to waive their interest in the trust property. 

 
Transfer of trust property by a trustee to himself for his own personal account is a breach of the 
trustee’s duty of loyalty to the beneficiaries and is voidable by them under certain 
circumstances, Wyo. Stat. Ann. § 4-10-802(b). In this case, there was a de-facto breach of that 
duty in that the trustee transferred property owned by the trust to himself unless one of 
the exceptions to self-dealing in that statute applied. A trustee is not liable for a breach of the 
duty of loyalty if the beneficiaries consent to the breach, Wyo. Stat. Ann. § 4-10-802(b)(iv), 
and the standards of Wyo. Stat. Ann. § 4-10-1009 are met. That statute states that a beneficiary 
can not hold a trustee liable for a breach of trust to which the beneficiary consents if the 
consent is not induced by the trustee’s improper conduct and the beneficiary is aware of all 
material facts and the law regarding the breach. There was no evidence on the record that the 
consent was obtained by improper conduct of the trustee. Furthermore, the court found that the 
beneficiaries knew of the material facts regarding the breach. A person has “knowledge” of a 
fact if, from all the facts and circumstances known to that person at the time in question, that 
person has reason to know it, Wyo. Stat. Ann. § 4-10-104(a). The documents themselves were 
clear as to their affect and both beneficiaries were sophisticated in legal and business matters. 
Each also testified that they had the opportunity to have the documents reviewed by legal 
counsel but chose not to do so. 

 
Schmidt v. Killmer, 201 P.3d 1121 (Wyo. 2009) 
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General partners voted to dissolve and liquidate a partnership and appointed Mr. Kilmer to act as 
liquidating trustee. Following liquidation and distribution of the assets, the general 
partners brought suit against liquidating trustee, alleging they had not consented to liquidation 
and to a distribution plan. The trial court awarded summary judgment to the trustee because 
the general partners had expressly consented to the liquidation and distribution plan. The 
general partners claimed that although they expressly consented, they did not have full 
knowledge of the specifics of their consent. 

 
The Wyoming Supreme Court held that the general partners consented to the trustee’s actions 
within the meaning of Wyo. Stat. Ann. 4–10–1009(a) in dissolving and liquidating the 
partnership and distributing its assets when they signed documents accepting the distribution 
plan, and they had full knowledge of the specifics of their consent. The court determined that 
the general partners had knowledge of the facts as a result of the series of letters sent by Mr. 
Kilmer to the general partners explaining his actions in detail at every step of the 
liquidation process. Under Wyo. Stat. Ann. 4–10–104, a person has knowledge of a fact if the 
person has actual knowledge of it; has received a notice or notification of it; or from all 
the facts and circumstances known to the person at the time in question, has reason to 
know it. The court noted that an individual who signs a paper without reading it is charged 
with knowledge of its contents if the person is capable of reading it and understanding its 
contents. 
 
RELATIONS WITH THIRD PARTIES (Sections 1010-1013) 

 
These Sections of the UTC govern trustee’s liabilities to third persons. The only known 
case, digested below, discusses Section 1013, dealing with a trustee’s certification. 

 
In re Autoclub Body and Paint Service, Inc., 2011 Bankr. LEXIS 798, 2011 WL 766972 
(Bkrtcy. S.D. Fla. Feb. 23, 2011) 

 
In May 2009, the debtor (Autoclub Body and Paint Service, Inc.) filed a petition for Chapter 11 
bankruptcy. In November 2011, the debtor then filed an action against the defendant (Stuart R. 
Kalb), seeking recovery of a preferential transfer made by the debtor for the defendant’s benefit. 
Kalb sought to dismiss the complaint for failure to state a claim against him in his individual 
capacity. Kalb argued that because he executed documents with the word “trustee” following his 
name, he was, at the time of the transfer, acting in the capacity of a trustee. 

 
Upon review, the U.S. Bankruptcy Court, S.D. Florida found that the debtor did in fact allege 
sufficient facts to state a claim upon which relief can be granted. The court’s reasoning 
was supported by the Florida Trust Code § 736.1013, which states that disclosure of a 
trustee’s capacity includes a designation as trustee of an identified trust. Although the type of 
disclosure is not specifically defined, the court found that the debtor’s complaint alleged 
the necessary facts to state a claim against Kalb both individually and in his capacity as a 
trustee. Thus, the defendant’s motion to dismiss was denied. 

 
ARTICLE 11: MISCELLANEOUS PROVISIONS 

 
By far the most discussed provisions in this Article are the effective date provisions 
(Section 1106), under which all of this Article’s cases have arisen. 

 
EFFECTIVE DATE PROVISIONS (Section 1106) 
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Section 1106 generally provides that the UTC applies retroactively to trusts created prior to the 
effective date. There are two exceptions relevant to the cases below. First, the UTC cannot be 
retroactively applied to an action barred prior to the effective date its enactment. This was the 
provision addressed in Honsinger. Second, prior law will continue to apply to a proceeding filed 
before the effective date if the court determines that application of the UTC would substantially 
interfere with the effective conduct of the judicial proceeding or prejudice the rights of 
the parties. 

 
Honsinger v. UMB Bank, N.A., 2007 U.S. Dist. LEXIS 89303, 2007 WL 4287683 (W.D. Mo. 
Dec. 4, 2007) 

 
The testator’s will established two trusts upon her death: one designated for the benefit of her 
son, and the other designated for the benefit of her daughter. After the testator’s death, the 
children wanted the trustees to sell certain real estate but then brought this action against 
the trustees for selling the trust property for less than it was allegedly worth. 

 
The issue addressed by the court was whether the action was barred by the statute of limitations. 
The court  first  considered  which  limitation  statute  applied,  R.S.Mo.  §  456.10-1005 or  the 
previous statute.  Prior to January 1, 2005, the applicable limitation period on an action against a 
trustee was five years after the trust terminated and the beneficiary received a final account. 
Because the trust had not terminated, the limitation period in the prior statute had not expired 
and the action was not barred under the prior statute.  Consequently, the statute of limitations 
under the UTC applied.  However, the action was not barred under that statute either.  R.S.Mo. § 
456.10-1005 provides that an affected beneficiary must bring an action within the earlier of one 
year after delivery of a report that sufficiently discloses the claim or five years  following 
termination of the trust relationship, neither of which was applicable here. 

 
McCabe v. Duran, 180 P.3d 1098 (Kan. Ct. App. 2008) 

 
After predecessor trustee’s death, the successor trustee brought action against predecessor 
trustee’s estate, alleging that predecessor trustee engaged in self-dealing and mishandled trustee 
obligations. After the jury returned verdict finding that the predecessor trustee had intentionally 
misappropriated funds, the District Court granted double damages under K.S.A. § 58a- 
1002(a)(3). Defendant appealed on the grounds that the action accrued prior to the enactment of 
the Kansas Uniform Trust Code. 

 
The Court of Appeals held that retroactive application of the double-damages provision of the 
Kansas Uniform Trust Code, K.S.A. § 58a-1002(a)(3), would violate due process. Both parties 
argued that the provisions of K.S.A. § 58a-1106 supported their position. The Kansas Uniform 
Trust Code applies to all trusts created before, on or after its effective date, K.S.A. § 
58a- 1106(a)(1). However, an act performed before the effective date of the Kansas Uniform 
Trust Code is not affected by the act, K.S.A. § 58a-1106(a)(5). While intending to apply the 
Kansas Uniform Trust Code as broadly as possible, it is subject to constitutional limitations. 
Application of retroactive effect of a statute depends on whether such application would 
substantially interfere with the proceedings or prejudice the rights of the parties, K.S.A. § 
58a-1106(a)(3). Therefore, the court refused to impose double liability on actions taken when 
no such penalty existed. 

 
In re Roman Catholic Archbishop of Portland in Oregon, 345 B.R. 686 (Bkrtcy. D. 
Ore. 2006) 
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In this bankruptcy case, the debtor corporation was the result of a previous merger. At issue was 
a trust created by the debtor’s predecessor corporation. The trust provided that the primary goal 
of the trust was to perpetuate the mission of the corporation church. It also required a 
certain percentage of the income to be reinvested annually. Among the beneficiaries of the trust 
was the debtor. The power to alter or amend the trust was held by another party. The court held 
that the trust itself was not property of the bankruptcy estate, because the debtor did not hold 
power to alter, amend, or revoke the trust, and because it was not the sole beneficiary. 

 
In reaching its decision, the court did not (and could not) rely on the UTC. The case was filed 

prior to Oregon’s enactment of the UTC, and ORS 130.910 (UTC Section 1106) provides that 

prior law continues to apply to cases pending on the effective date. The unaltered version 

of Section 1106 provides that the UTC is to be applied to pending cases unless the court 

concludes that doing so would prejudice the rights of the parties or substantially interfere with 

the conduct of the judicial proceeding. 
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