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General Note: This chart shows the law of each state an durable and nondurable powers of
attorney. A durable power of attornaey is one that survives the disability or incompetence of the
principal. Most of the states have enacted statutes that permit a power of attorney to continue
despite the principal's incompetence, if the power expressly provides that it survives incompe-
fency and meets various other statutory requirements. Such statues were necessitated by the
common law rule that a power of attorney is terminated or suspended automatically upen the
incapacity of the principal.

Mast of the existing state statutes providing for durable powers of attorney are found in states
which have adopted the Uniform Probate Code (UPC). These statutory sections are patterned
after the organization and language of UPC §§5-501-5-502.

The summary of each state’s Jaw reflected in this Study Ras been based on an opinion received from a reporier for that
state. With rare exceplions, reporters are Fellows of the College from that state. Following the reporter's name Is the date
as of which that state’s material was most recently reviewed. Neither the College nor the individual reporters and editors
(who have votunteered their fime and experience in the preparation of the Siudies) assumes any reponsibility for the
accuracy of the informalion contained in any Study.
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See Appendix for Namas of Contributing State Reporters
A. Nondurable Powers yes,
1 Events which terminate nondurabie power of attorney {other than revocation) : Civ. Code
a) death of principal yes yes yes yegl? 52356
b) incapacity of principal yes! yes yes yes1? yes
c) uncertainty of principal’s death or incapacity no i yes no 10 nol?
d) other yes? ! yesté vag®
2} Actual knowledge of principal's death or incapacity necassary to terminate
nondurable power yes I yes ves yes ves
3} Affidavit required for proof of nontermination of nondurable power no yes yes yes ; no
4} Exceptions when nondurable power can be used after incapacity of principal yasi 10 15 J no
B, Durable Powers Ala. Gode AS CL & ]
1) Statutory or judicial basis 1975, §261-2 | 13.26.325 14-5501 16 i §2307
2) Who can create durable powers— :
a) anyone with capacity to contract Yes yes ves yes i yes
by state residents only no no no no no
¢} other statutory restrictions no yes’ none ne ves
3) Steps in designating power of attorney
a) court approval no no no no no
b} formal requirements on execution of durable powers NG 8 1 no 20
c) must principal anticipate early incapacity to create valid durabie power no no no no no
d) if power executed in another state
1) may it be used in your state NL NL NL vesi? NL
2) may it be used if requires law of other state to govern ML NL ML NL NL
41 Limits on who can be granted power of attorney no NL no no nc
5) Restrictions on subject matter na NL no { no Yes
6) Court accounting (or accounting to guardian) required for aticrney-in-fact nos ves 12 no 21
a) how often no NL NL
b} court discreticn in establishing procedural framework no NL NL nec
c) anyone else entitled to receive a copy of accountings NL ML yes
7) Court appointment of guardian terminates power of attorney no 9 no no no
a) if nol. can guardian terminate yes yes 13 yes yes
b} distinction betwsen guardian of person and guardian of property vest ML ves yas
3) Power of attorney delegable NL P NL CL yes yes
a)} delegable only if principal granted power of detegation NL yes NL yes Civ. Code
b} is such a grant valid i NL NL NL yes yes
9) Compensaiion ]
a) rules for compensation of atiorney NL NL no no no
b} if written instrument is silent, is attorney entitled to compensation NL GL i CL CL no
10) Post-death actions
a) 1) acts by attorney valid after pringipal’s death if no knowiedge of death yes ves ves yes yes
2) if knew of principal's death no no no no no
by if acts invalid, evan if attorney did not know of death, may invalidity be raised
by attorney or third party who dealt with him NL
;) is attorney liable faor loss 10 estate due to attorney's actions after he knew of
principzal's death CL NL yes ves yes
d) if did not know of principal’s death no NL no CL no
&) may power be exercised if attorney uncertain if principal dead or alive ves ves ves yes ves
11) Contingent Powers
a) power of attorney can be framed so only effective on principal’s incapacity yes yes yes ves yes
b} judicial proceeding needed to demonstrate principal’s incapacity no NL ML no no
12) Must durable power be specified yes ves yes yes ves
Explanation of Symbols
CL = Common law in effect CLC = Common law of conflicts applies NC = Not clear NL = No law
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See Appendix for Names of Coniributing State Reporters
A. Nondurable Powers
1} Eveniswhichterminaie nondurabie power of attorney (otherthan revocation) :
ai deathofprincipal yes Loves yes yes ves
) Incapacity otorincipal yes | yes yes yes yes
c} uncertaniy of principal’s death orincapacity no NC na NL no
dl other 23 cL CL&30
2) Aclualknowledge of principal’s death ortncapacity necessary to terminale
noncurable power yes NG yes ves yes
3} Affidavitrequired for proof af nontermination of nondurable power Ves no 27 NL VvES
4) Exceptionswhen nondurable power can be used afterincapacity of principa) 3 no 27 3 3
B. Durabie Powers 12 Del.C. 21-2081
1) Statuleryorjudiciatbasis 15-31-501(1) | §45-680 §4801-4905 | 31 708.08
2) Whocancreate durable powers —
a) anyocne with capacity tocontract yves yes yes ves yes
b) staieresidentsanly no no no no no
¢} otherstatuloryresinclions no no no no yesd®
3) Stepsindesignaling power ol attorney
al courtapproval ne no no no no
b} formalrequirements onexecution of durable powers R 124 28 28 33
c} mustprincipal anticipate early incapacity to create vaud curable power J nou I no no ne no
d} il power executed in anolher state ; |
1) mayitbe usedif your state CLC 25 ves ML ML
2] mayitbe usedifreguirestaw oi other state to govern MNE 25 NL ML NL
4} Lrnits onwho canbe granted power of attorney ne no na no yes
5} Restriclions on subject matter ne no ne yesit ves
6] Courtaccounting (or accounting inguardian) required for attornay - ir-lag! ne no®® ne no no
a) howotten ' 2]
b} courtdrscretoninestabhshingprocedural framewaori no
¢} anyone elseenlilledtoreceive a copy of accountings nG VES
7) Courtappointment olguardianterminates power of attornay no ves 29 ne yes
a) ifnot. canguaraianterminate yes ves
b) distinctionbetween guardian of person and guardiar of property ves ves no ves no
8} Powerof atlorney delegabie ves NG NL NL no
a) delegable oniy it principal granied power of delegation vEes yes no
by sssuchagrantvahd ves ML no
9; Compensation
a) rulesforcompensaton of atiarnay ne ne no no no
b} ifwrittennstrumentis silent, s attorey entilled to compersat on NI NC NL NL oL
10) Posi-death actions
a) 1) actsbyarttarney vahd after principal s death i noknowledge of death ves NC yes yes yes
2] ifknew of principal soeath =} "o no | no no
b} ilactsinvalid. even it attornay did not know of deatn, may invalidity neraised
by attorney or third party who dealtwith him ne
c) isattorney iiableforlosstoestate duelc allorney’s actions a‘ter he knew of !
arincioal’'s death ves NC yes yes yes
d) ildid notknow of principal's death ne NC no no NL
e] maypowerbe exercised il attorney uncertain if principal dead or aiive ves C NG ves yes
11) Contingent Powers
&) power o’ atlorneycanbe lramed soonly eflective on principal's ‘'ncapacity ves no yes NL NL
b} judicial proceeding needed to demonstrate principal’ s incapacity no no NL NL
12} Must aurable power be specified YES yes yes yes yes
Explanation of Symbols
CL = Common iaw n effect CLC = Common law of conflicts applies NC = Not ciear NL = Nolaw
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See Aopandix for Names of Contributing State Reporters
A. Nondurable Powers
i} Eventswhichierminate nondurable power of attorney (other than revocation)
al deathof principal yes ves ves ves yes
b ncapacity of principal Ves VES yes yes ves
c) uncertainty of principal's death or incapacity NL no no no no
d) other CL
2} Actual knowledge of principal s death or incapacity necessary 1o terminate
nondurabte power no no yes yas®” no
3y Affidavit required for proof ot noatarmimation ot nondurable powar NL no ne no no
4) Exceptionswhen nondurable power can be usad after incapacity of principal 34
B. Durable Powers §10-6-36 560: Statutory Ch1io: IC
1) Statutoryorjudicial basis {1982} 5-5011 §15-5-50" §11a-23 30-2-11
2) Whocancrealedurable powers —
a} anyonewith capacity to contract NL yes yes 38 yes
b} staterssidents only NL no no NG no
c) otherstatutoryrestrictions no no na
3} Siepsindesignating power of attornay
a) courtapproval no no no no no
b formalreguirements on execution of durable powers & B no no ves
¢} mustprincipal anticipate early incapacity to create vahd durable power nc no no no no
d} if powerexecuted in another siate
1} mayithe usedif your stale NL yes yes yes NiL
21 may itbe usedifrecuires law of other state to govern NL yes ves ML NL
47 Limitsonwho canbe grantec pawer of attorney 33 a5 no no
5) Restriclions on subject matter yes no no no no
6) Courtaccounting (or accounting to guardian) required for attorney -in-fact no yes ves no no
za} howotten
b) courtdiscretionin establishing procedural framewor
c) anyone eise entitliedto receive acopy of accountings
71 Courtappeintment of guardianterminates power of attorney ves ng no ves no
aj \fnot, canguardian terminate yes ves yes
b) distinctionbetweenguardian of person anc guardiar of preperty NC yes ves no yes
8) Powerofattorney delegable VES yes NL yes NL
a) delegabie onty if principal granted power of delagation yes ! yes ML yes NL
b) issuchagrantvalid yas yes ML ves NL
9) Compensation
a) rulesforcompensation of attorney no no no na no
b} ifwritteninstrumentis sitent, is attorney entitied o compensation NL NL NL NL NL
10} Post-death actions
a) 1) acisbyattorney valid after principal's deatnif no knowledge of death no no VvEes no ves
21 itknewof principal's death fata) nno no no no
by :factsinvalid. even if attorney did not know ofdeath, may invalidity be raised
by attorney or third party who dealt with nim ves NL NG ML
c) Is attorney liable forlossto estate due to attorney's actions after he knew of
principal's death yes yes NL yes NL
d) ifdidnot know of principal's deatn NC no NC no
e) maypowerbe axercisedif altorney uncertainif principal dead or alive ML yes ves no yes
11) Contingent Powers
a) powerolanorneycanbe framed soonly effective on principal'sincapacity NL ves ves NG yes
b) judicial proceeding neecedtncemanstrale princinai’'s iIncapacity no3® no no no
12} Must durable power be snecifiac no ves ves no ves
Explanation of Symbols
CL = Common law in effect CLC = Common law of conflicts applies NC = Not clear NL = No taw
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A. Nondurable Powers yes, Art
1} Events which terminate nondurable power of attorney (other than revocation) 3027 La
a) death of principal yeys ves yes CivCode nadd
b} incapacity of principal yag?® ves no no no3
c) uncertainty of principal’s death or incapacity yesd® yes 44 na
d} other a7 45
2) Actual knowledge of principal’s death or incapacity necessary to terminate \
nondurable power ves i yes 44 yegil
3) Affidavit required far proof of nontermination of nondurable power ves I yas no no ves
4) Exceptions when nondurable power can be used after incapacity of principal yegdl } yes4? 34 48
B. Durable Powers | K8A 58810 Art 3027B T18-A
1) Statuiory or judicial basis 633.705 i et. seq. 386.093 LaCivCade | §501
2) Who can create durable powers — |
a) anvone with capacity to contract yes © yes yes yes yes
b) state residenis only no no ne no no
c} other statutcry restrictions no no yes no o
3) Steps in designating power of attorney
a) court approval no no no ne no
Art 2092
o) formal requirements on execulion of durable powers no no 43 LaCivCode | no
¢y must principal anticipate sarly incapacity to create valid durable power no no no no no
d) if power executed in another state
1) may it be used in vour state NI. NL yes yes yes
2) may it be used if requires law of other state to govern NL NL yes yes NL
4) Limits on who can be granied power of attorney NL no no no no
B) Restrictions cn subject matter no no no not? no
§) Court accounting {or accounting to guardian) required tor attorney-in-fact yes4! no no no ves

a) how often
b court discretion in establishing procedural framework

g) anyone else entitled to receive 2 copy of ascountings

7) Court appointment of guardian terminates power of atiorney no no no no
a) if not, can guardian terminate yas yes ves, Art 3027 | ves
b} distinction between guardian of person and guardian of proparty Ngt yes yes no ves
8) Power of attorney delegable KL NL yes yes yes
a) delegable only if principa! granted power of daiegation NL NL yes ves yes
b} is such a grant valid ML NL yes ves yes
9) Gompensaticn
a) rules for compensation of attorney no no no 45 na
by if written instrumant is silent, is attorney entitied to compensation yes no NL
10) Post-death actions
a) 1) acts by attorney valid after principal's death if no knowledge of death yes yes ! yes | yas yas1®
2) if knew of principal's death no na | no no | no
by if acts invalid, even if attorney did not know of death, may invalidity be raised : }
by attorney or third party who dealt with him NC . i
¢) is attarney liable for loss to estate due to attorney’s actions after he knew of
pringipal's death NG yes ves ves yes
d) it did not know of principal’s death NC no no no
e} may power be exercised if attorney uncertain if principal dead or alive yes yes yes yes ves
11) Contingent Powers
a} power of attorney can be framed so only effective on principal’s incapacity yes yes yes Yes yes
b) judicial proceeding needed to demonstrate principal’s incapacity no NC ves NG no
12) Must durable power be specified ves yes yes no yes

Explanation of Symbols
CL = Common law in effect CLC = Common law of conflicts applies NC = Notclear NL = Nolaw
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A. Nendurable Powers
1) Events which terminate nondurable power of attorney (other than revocation)
a} death of principal yes ves nc yes yes
b} incapacity of principa! ves ves no yes yes
¢) uncertainty of principal's death or incapacity no no no © no NL
d} other 49
2) Actual knowledge of principal's death or incapacity necessary to terminate
nendurable power ves ves yes yas YESs
3} Affidavit required for proof of nontermination of nondurable power ves ves yes yag57 no
4) Exceptions when nondurabie power can be used after incapacity of principal yesd? 3 no
B. Durable Powers E&T G.L
1) Statutory or judicial basis 13-601 201 B 51 | 523.07 §87-313
2) Who can create durable powers— {
a) anyone with capacity to coniract ves ves yes | oyes yes
b) state residents only no no no 1 no no
c) other statutory restrictions na no no no no
3} Steps in designating power of attorney
a} court approval no na no no no
b) formal requirements on execution of durable powers no no nost 58 no
¢) must principal anticipate early incapacity to create valid durable power no no nesd no na
d) if power executed in another state
1) may it be used in your state NL NL HL yes ves
2} may it be used if requires law of other siate to govern NL NL NL NC NL
4) Limits on who can be granted power of atiorney no no no yess® no
5) Restrictions an subject matter no no no no na
B) Court accounting {or accounting 1o guardian) required for attorney-in-fact no yess0 NL npfte no
a} how often | NC NL
b) court discretion in establishing procedural framework i | no NL
c) anyone else entitled to receive a copy of accountings ; | no NL
7} Court appointment of guardian terminates power of attorney no no no no vas
a} if not, can guardizn terminate yes yes yes yes
b} distinction between guardian of parson and guardian ot property no no | ves yes yes
8) Power of attorney delegable NL NL | ves NL ML
a) delagable only if principal granted power of delegation NL NL yeshd yes NL
b} is such a grant valid NL ML yes yes NL
2} Compensation i
a) rules for compensation of attorney ! no no 1 no no NL
b) if written instrument is sllend, is attorney entitled to compensation NL NL NL5® ML ves ‘
10) Post-death actions !
a) 1) acts by attorney vaiid after principal’s death it no knowledge of death yes yes yes yes yes
2} if knew of pringipal's death no no no yes na
b} if acts invalid, even if attorney did not know of death, may invalidity be raised
by attorney or third parly whe dealt with him NL NL NL
c) i5 attornay liable for loss to estate due to attorney’s actions after ne knew of
principal’s death yes NL MNL58 yes NL
dj if did not know of principal’s death no NL no no NL
e) may power be exercised if attorney uncertain if principal dead or alive yes yes yes ves NL
11) Gontingent Powers
a} power of attorney can be framed so only effective an principal’'s incapacily NL yes yes yes NL
b) judigial proceeding needed to demonstrate principal’'s incapacity NL no } NL no NL
12} Must durable power be specified ves yes i yes ves yes

Explanation of Symbals
CL = Common law in effect CLC = Common law of conflicts applies NG = Not ciear NL = Nolaw
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A. Nondurable Powers ;
1) Events which terminate nondurable power of attorney (other than revocation)
a) death of principal yes yes yes yes yes
t) incapacity of principal yes yes yes yes yes
c) uncertainty cf principal's death or incapacity NL not® NL yes
d} other 63 64 NLT®
2) Actual knowledge of principal’s death ar incapacity necessary to terminate
nondurable power no yes yes no NL
3) Affidavit reguired for proof of nontermination of nondurable power no yests NL NL
4) Exceptions when nondurable power can be used after incapacity of principal NG NL
B. Durable Powers 111.460,
1) Statutory or judicial basis §486.550 §72-5-501 66 111.470 yes?!
2) Who can creale durable powers—
a) anyone with capacity to contract yes yes yes yes yes
b} state residents only no no no no no
c} other statutcry restrictions 61 no . no no no
3) Steps in designating power of attorney !
a} court approval no no j nec no no
b} formal requirements oh execulion of durable powers 61 no | nos? no yes
¢} must principal anticipate sarly incapacity to create valid durable power no no ! no no no
d) if power executed in another state
1) may it be used in your state ves ves yes yasd yes
2} may it be used if requires law of cther state to govern NC NC NL NL NL
4} Limits on who can be granted power of attorney no no no no
5) Restrictions on subject matter no no no no no
6) Court accounting (or accounting to guardian) required for attorney-in-fact yas no no yes yes
a) how often NL NL NL ]
b) court discretion in establishing procedural framework ML NL NL i
c) anyone clse entitled to receive a copy of accountings ] no NL ﬁv
7) Court appointment of guardian terminates power of attorney no no no no no
a) if not, can guardian terminate . yesh? ves yeshd yes ves
b) distinction between guardian of person and guardian of property yas yes ves no NC
8) Power of atiornay delegable ;
a) delegable only if principal granted power of delegaticn 1 NC NG NL ML NL
b) is such a grant valid i NC NC NL NL NL
9) Compensation
a) rules for compensation of attorney ML no NL NL no
b) if written instrument is silent, is attorney entitied to compensation i NL NL NL NL
10) Post-death actions
a) 1} acis by attorney valid after principal's death if no knowledge of death I yes . ves yes? yes yes
2y if knew of principal's death I no ; no no no no
b) If acts invalid, even if attorney did not know of death, may invalidity be raised
by attorney or third party who dealt with him NC I NC NL
c} i5 attorney liable for loss to estate due to attorney's actions after he knew of
principal's death yes yes NL ML NL
d) if did not know of pringipal’s death NL yes NL NL yes
e} may power be exercised if atiorney uncertain if principal dead or alive NG no yag1s yes1® yes
11} Gontingent Powers
a) power of attorney can be framed so only effective on principal’s incapacity NL Yes yes yes NL
b) judicial proceeding needed to demonsirate principal's incapacity no no nots NL NL
12) Must durable power be specified yes yes yes yes yes
Explanation of Symbels
CL = Common law in effect CLG = Common law of conflicts applies NG = Not clear NL = Nolaw
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A. Mondurable Powers
1}y Events which ferminate nondurable power of attorney {other than revocation)
a) death of principal yes yes yes NL ves
b} incapacity of principal yes yes yesT3 NL ves
¢) uncertainty of principal’s death or incapacity no ne no NL i no
d} other NL 179
2} Actual knowledge of principal’s death or incapacity necessary to terminate
" nondurable power ves ves no’™ NL i yes
31 Affidavit required for proof of nontermination of nondurable power ves no ves NL yes
4) Exceptions when nondurazble power can be used after incapacity of principal na yes NL
B. Durable Powers Ga. Chap.
1) Statutory or judicial basis A6:2B-8 45-5-5071 51801 32A78 301-30
2) Who can create durable powers—
a} anyone with capacity to contract yes yes ves yes yes
b) state residents only no i na no no na
c) other statutory restrictions no ' no no no no
3} Steps in designating power of attorney
a) court approval no no no no no
b) formal requirements on execution of durable powers 11 T2 no’s no no
c) must principal anticipate early incapacity to create valid aurablec power no no no no no
d} it power executed in another state
1) may It be used in your state ML yes ves NL
2) may it be used if requires law of other state to govern ves NL NL NL
4) Limits on who can be granted power of attorney no na no no ne
5) Restrictions on subject matter " no no ves no { na
6) Court accounting (or accounting to guardian) required for attorney-in-fact I yes no no yes’’ . na
a) how often 78
by court discretion in establishing procedural framework no yas no
c} anyone else entitied to receive a copy of accounlings no na no na
7} Court appointment of guardian terminates power of attorney no no no no no
a) if not, can guardian terminais yes yes yes yes 13
b} distinction between guardian of person and guardian of property no yas no no yes
8) Power of attorney delegable NL | yes yes NG NL
a) delegable only if principal granted power of deisgation L oyes yes NC NL
b) is such a grant valid yes yes NC ML
9) Compensation
a) rules for compensation of attorney NL no NL no na
by if written instrument is silent. is attorney entitled to compensation NC yes ves NL
10) Pest-death aclions
a} 1) acts by attorney valid after principal’s death if no knowladge of death ves yes no 1 NL yes
2) if knew of principal’s death no no no NL no
b} if acts invalid, even if attorney did not know of death, may invalidity be raised
by attorney or third party who dealt with him ML NL NL
¢) is attorney liable for loss to estate due to attorney’s actions after he knew of
principal's death ves yes ves NL NL
d) if did not know of principat's death ! no no yes NL NL
&) may power be exercised if attorney uncertain if principal deac or alive L oyes yes ves NL yes
11} Gontingeni Powers
a} power of attorney can be framed so oniy effective on principal's incapacity ves yes no yes ves
b} judicial proceeding needed to demanstrate principal’s incapacity no no no no NL
12) Must durable power be specified | ves ves ves yes ves
Explanation of Symbols
CL = Cammon law in effect CLC = Common law of conflicts applies NG = Not clear NL = No law
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See Appendix for Names of Contributing State Reporters
A. Nondurable Powers
1) Events which terminate nondurable power of attorney (other than revocation)
a) death of principal | ves yes ves no40 ves
b} incapacity of principal ves ves no nod? ves
¢} uncertainty of principal’s death or incapacity na ML 84 no 86
d) other yes a7
2) Actual knowledge of principal’s death or incapacity necessary to terminate
nondurabte power ves yes yes 86
3} Affidavit required for proof of nontermination of nondurable power 65 no ves yes NL
4} Exceplions when nondurable power ¢an be used after incapacity of principal 3 no yess? 34, 86
58 OKL.
B. Durabie Powers St. Ann. ORS PEF Code RI GL
1) Statutory or judicial basis §1337.09 §1051 126.407 (1) §5601 34-22-61
2) Who can create durable powers—
a) anyane with capacily to contract yes no yes yes yes
b) state residenis only no yes na na NL |
RIGL |
¢} ather statutory restrictions no no no 34-11-34
3) Steps in designating power of attorney
a} court approval no yes no no no
b} formal requirements on execuiion of durable powers | yagsl no no 8
¢} must principal anticipate early incapacity 10 create valid durable power no | no no no
d) it power executed in another state
1} may it be used in your state yeshl NL NL yes NL
2) may it be used if requires law of other state to govern yag8o no NL NL NL
4) Limits on who can be granted power of attornay no no no no NG
5) Restrictions on subject matter no no no no NC, B8
6) Court accounting (or accounting to guardian) required far attarney-in-fact i no a2 ves no 33
a} how ofign NL NL
by court discretion in establishing procedural framework ML ML NL
¢} anyone else entitied to receive a copy of accountings no NL NL
7] Court appointment of guardian terminates power of attorney L no yes no no no
a) If nol, can guardian terminate yas ves yes yes
b} distinction between guardian of person and guardian of property yes yes yes yes NG i
8) Power of attorney delegable yes no NC no NL
a) delegable only if princtpal granted power of delegation yes ne NL yes NL
b} is such a grant valid ves no NL yes NL
9) Compensation
a) rulas for compensation of attorney NL vyes NL no no
b) if written instrument is silent, is attorney entitled to compensation yes yes NL yesgh® NL
10) Pest-death actions
a) 1) acts by attorney valid atter principal’s death if no knowledge of death yes yaes yes yves yes
2} if knew of pringipal's death no VES no no no
b) if acts invalig, even if atiorney did not know of death, may invalidity be raised
by attorney or third party who dealt with him NL NL
¢} is atterney liabie for loss to estate due to attorney's actions after he knew of
principal's death yes ves yes NL NL
d) if did not know of principal’s death ne no NC ML no
¢) may power be exercised if attorney uncertain if principal dead or alive yes ves NC ves yes
11) Gontingent Powers !
a) power of attorney can be framed so only efiective on principal's incapacity no ves i no ves yes
b} judicial proceeding naeded to demonstrate principal’s incapacity NL NL no NL
12} Must durable power be specified yes ves no yes yes
Explanation of Symbols
CL = Common 1aw in effect CLC = Common law of conflicis applies NG = Not clear NL = No law
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A. Nondurable Powers
1) Events which terminate nondurable power of attorney (other than revacation) UCA §75-5-
a) death of principal yes 40 ves ves? 502 npls
b} incapacity of principal ves, Gl no4? yes yes? nots
c) uncertainty of principal’s death or incapacity NL no yes nets
d) other NL 79 yegd? yes
2) Actual knowledge of principai’s death or incapacity necessary to terminate
nondurable power yes yes no yes
3) Affidavit required for proof of nontermination of nondurable power yes yes na ¥es
4) Exceptions when nondurabie power can be used after incapacity of principal NL no no yes
B. Durable Powers 5.C. Code SDCL Tenn. Code | Tex Prob UcA
1) Statutory or judiciai basis 3241310 59-7-21 §34-810+107 | Code §36A | §75-5-501
2) Who can create durabig powers—
a) anyone with capacity to contract ves yes yes yes yes
b) state residents anly NL no no no no
<) other statutory restrictions no no no no no
3) Steps in designating power of attorney
a) court approval no no no no no
b} formal requirements on execution of durabie powers 89 8 yes? nod* yess4
¢) must principal anticipate early incapacity to create valid durable power no no no no no
d} if power executed in another state
1y may it be used in your state NL NL NL ves ves
2) may it be used if reguires law of other state to govaern NE NL NL NL NL
4} Limits on who can be granted power aof attorney no no no i no no
5) Restrictions on subject matter no yagdl no " no no
§) Court accounting {or accounting to guardian) required for attorney-in-fact no% no no . 82 na
a) how often I NE 3
b} court discretion in establishing procedural framework yesHt iono
c) anyone else entitled to receive a copy of accountings CONL : ! no !
7) Court appointment of guardian terminates power of attorney ves \ no no yes . no
a} if not, can guardian terminate yes yes | yes
b) distinction between guardian of person and guardian of property yes yes NL no yes
8) Power of attorney delegabie NL yes yes yes NL
a) delegable only if principal granted power of delegation NL yes yas no
b) is such a grant valid NL yes I yes
89) Compensaticn |
a) rules foer compensation of aticrney NL no no ne
b) if writien instrument is silent, is attorney entitied 10 compensation NL o NL cL NL
10y Post-death actions
a) 1) acts by attorney valid afier principal’s death if no knowledge of death yes yes ves no yes
2) If knew of principal’'s death no no nc no no
by if acts invalid, even it attorney did not know of death, may invalidity be raisad ;
by attocrney or third party who dealt with him NL I ML Yes
c) is attorney liable for loss to estate due to attorney’s actions after he knew of
principal's death NL yes NL NL
dj if did not know of principal’s death ML no ML NL
) may powsr be exercised if attorney uncertain if principal dead or alive yes ves no yes yes
11) Centingent Powers
a) power of attorney can be framed so only effective on principal’s incapacity yes vyes yes NL YES ‘
D) judicial proceeding needed to demonsirate principal’s incapaciiy NL no NL no ;
12) Miust durable power be specified yes yes yes ves Yes }

Explanation of Symbols
IL = Common law in ettect CLC = tommon law of conflicts applies NC = Not clear NL = Ng law
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See Appendix for Mames of Coniributing State Reporters
f. Nondurable Powers
1) Events which terminate nondurable power of attorney (other than revocation)
a) death of principal yes yes ves ves yes
b} incapacity of principal yas yes yas | ves yes
&) uncertainty of principal’s death or incapacity NL noes no% NL no
d} cther 19
2y Actual knowledge of principal's death or incapacity necessary to terminate
nondurable power yes yes92 yes YES ves
3 Affidavlt required for proof of nontermination of nondurable power ML yes yes no yes
4) Exceptions when nondurable power can be used after incapacity of principal no a 3 no no
B. Durable Powers 14 VSA Va Code RCW1t.84. | 81 Wis Stat
1) Statutory or judicial basis 3051 §11-9.1 010-060 §27-11-6 §243-06
2) Who can creale durable powers—
a) anyone with capacity to contract yes yes yes yes vES
b} state residenis only no no no no no
¢} other statutory restrictions no no no no no
3) Steps in designating power of attorney
a} court approval no no no no no
by formal requiremnents on execution of durable powers 27TVSA305 | 96 99 8 101
¢} must principal anticipate early incapacity to create valid durable power no no no no no
d) if power executed in another state
1) may it be used in your slate yes yes yes100 yes yes1
2y may It be used if reguires law of other state to govern ML NL yes100 NL NL
4) Limits oan who can be granted power of attorney no no no no no
5) Restricticns on subject matter no no no no ne
6) Court accounting {or accounting to guardian) required for atiorney-in-fact no 83 83 no no
a) how often NL
b) court discretion in establishing procedural framework NL
¢) anyone alse entitled to receive a copy of accountings NL
7) Court appeintment of guardian terminates power of attorney no no na yes no
a) If not, can guardian terminate yes yesi? yes yes
b} distinction beiween guardian of persen and guardian of property no no yes ' no ves
8 Power of attorney delegable NL CL na NL vas
a) delegable only if principal granted power of delegalion vyes yes NL yes
b} is such a grant valid yes NL NL YEeS
9) Compensation
a) rules for compensation of attorney no no no no no
b) if written instrument is silent, is attorney entitled to compansation yes CL yes NL NL
10) Post-death actions
a) 1) acts by attorney valid after principal’s death if no knowledge of death NL yes ves NL yes
2) if knew of principal’'s death no no no no no
b} if acts invalid, even if attorney did not know of death, may invalidity be raised
by attorney or third party whao dealt with him ML yes NL NL
c) is attorney liable for loss to estate due o attorney’s actions after he knew of
pringipal's death NL yes yes NL YES
dy it did not know of principal’s death NL no no NL na
e} may power be exercised if atiorney uncertain if principal dead or alive yes yes yes ML yes
11y Contingent Powers
a) power of attorney can be framed so only effective on principal’s incapacity yes NG yes NL ves
b} judicial proceeding needed to demonsirate principal’s incapacity no NL no NL no
12} Must durable power be speciiad yes yes ves yes yes
Explanation of Symbaols
CL = Common law in effect CLC = Common law of conflicts applies NC = Not ciear NL = No law
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See Appendix far Names of Contributing State Reporters

A. Nondurable Powers
1) Events which terminate nondurable power of attorney (other than revocation)

a) death of pringipal yes
b) incapacity of principal yes
¢} uncertainty of principal’s death or incapacity noto?
d) other 103
2} Actual knowledge of principal’s death or incapacity necessary to terminate
nondurable power yeg102
3) Affidavit required for proof of nantermination of nandurable power yas 104
4) Exceptions when nondurable power can be used after incapacity of principal no
B. Durable Powers
1) Statutery or judicial basis 105
2} Who can create durable powers—
a) anyone with capacity to contract yestoe
b) state residenis oniy no
c) other siatutory restrictions no
3) Sieps in designating power of attorney
a) court approval no
b) formal requirements on execution of durable powers 8
¢) must principal antictpate early incapacity to create valid durable power NL
d) if power executed in another siate
1) may It be used in your state . yes
2) may it be used if requires law of other state to govern yes
4) Limits on who can be granted power of attorney no
5] Resirictions on subject matier no
8} Court accounting (or accounting to guardian) required tor atiorney-in-fact yeslo?

a} how often

b} court discretion in establishing procedural framework

c) anyone else entitied 1o receive a copy of accountings no
7) Court appoiniment of guardian terminates power of attorney nolo?
a) if not, can guardian terminate yes107
b} distinction between guardian of person and guardian of property ves
B) Power of attorney delegable i no
a) delegable only if principal granted power of delegation ves
b) is such a grant valid yes
g9y Compensation
a) rules for compensation of attorney ML
p) if written instrument is silent, is attorney entitled to compensaticn NL
10y Post-death actions
a) 1 acts by attorney valid after principal’s death if no knowledge of death yes
2y if knew of principal's death nol0s
b) if acts invalid, even if attorney did not know of death, may invalidity be raised
by attiorney or third party who dealt with him NL
c) is attorney liable for loss to estate due to attorney’s actions after he knew of
principal's death NL
d) if did not know ot principal’s death i NL
2) may power be exercised if atiorney uncertain if principa! dead ar alive yegitd
11) Contingent Powars
a) powar of attorney can be framed so only effective on principal’s incapacity VGERS
by judicial proceeding needed to demonstrate principal’s incapacity NL
12) Must durable power be specified yes1ie

Explanation of Symbols
CL = Commaon law in effact CLC = Common law of conflicts applies NC = Not clear NL = No law
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FOOTNOTES

. See dicta in Cooper v. Cooper, 206 Ala. 519, 91

So.82(1921).

Bankruptcy may revoke power. See citation above,
note 1, Cooper v. Cooper.

When power is coupled with an interest, it can be
used after principai’s incapacity.

Alabama durable power statute provides non-
durable powers remain effective so long as the
holder acts without actual knowledge and acts in
good faith. The constitutionality of this provision
is questioned by the Alabama state reporter, but
there is no case law on point.

. Thereis no statutory or case law regarding holders

of powers of attorney having to account to a court.
However, if the holder of the power is classified as
a fiduciary, the circuit in Alabama having equitable
jurisdiction can, for cause shown, require an ac-
counting and, using its equity powers, impose such
limitations as it reasonably deems necessary.

. Alabama presently does not have a guardian of the

person.

Must show on its face that authority was intended
1o survive the principal’s incapacity, disability, or
later uncertainty as to whether principal is dead or
alive.

Notary public required if recorded. Recordation
necessary only if agent exercises authority with re-
gard to real property interest.

If conservator so determines.

Good faith required.

. Has o be in writing.

If a conservator is appointed, the atiorney-in-fact
must thereafter report and account to the conser-
vator, rather than the principal.

Conservator can terminaie power of attorney.

Revocation by guardian appointed for principal
who is incompetent and revocation in accordance
with the terms of the power of attorney.

If agent acts in gocd faith without actual knowl-
edge of the death or disability of the principal.

Arkansas Act 659 of 1981, effective June 23, 1981.

If the power adopts the tanguage reauired bv the
statute.

. While the power is revoked by death or incapaci-

ty, §23b6(b) protects a person dealing with the
attorney-in-fact without actual knowledge. Section
2404 provides for affidavit by attorney-in-fact.

19.

20.

21.

22,

23.
24.

25,
26.

27.

28.

28.

30.

31

32
33.

34.
35.
36.
37.
38.

® 1986 The American College of Probate Counsel

Expiration of term, extinction of subject, death of
the agent, renunciation of the agency, incapacity
of agent.

See statute. Requirements for various forms of dura-
ble power of attorney vary. Notarial acknowledgment
is desirable, even when not specifically required, so
document can be recorded when or if needed.

Court accounting may be required. Part of courten-
forcement (Civ. Code §2410, et seq.} See particular-
ty Civ. Code §2421.

Recordation necessary only with real estate trans-
actions.

If the purpose of the power has been fulfilled.

Two witnesses; acknowledgment not necessary,
but desirable. §45-690, 47-5(3(4)), 1-29.

Probably. §45-690, 47.5, 47.7.

But either the principal or the attorney may request
an accounting in the probate court. §45-267(b).

if the attorney-in-fact has no actual knowledge of
death, disability or incapacity of principal and exe-
cutes an affidavit so stating, the affidavit is conclu-
sive proof as to the nontermination of the power.

Written statement that principal intends authori-
ty conferred shall be exercisable notwithstanding
the principal’s subsequent disability or incapacity.

Only to the extent that powers held by the attorney-
in-fact prior to the appointment of the guardian are
specifically granted to the guardian.

Attornmey-in-fact cannot execute or acknowledge
deeds of conveyance of real or personal property.

The District of Columbia has enacted the Uniform
Determination of Death Act of 1981. DC. Code Ann.
§6-2401-30 (Cum. Supp. 1984). That act permits an
adult to execute a written declaration directing
family and physicians to withhold or withdraw life-
sustaining procedures in the event of a terminal
condition,

Numerous restrictions — see applicable statute.

Witnesses, notary public, notary seal and recorda-
tion necessary if agent dealing with real property.

Special rules during wartime andfor for servicemen.
Any competent person.

Doctor's certificate sufficient.

Principal must be adjudged incompetent.

Any competent adult for whom petition o be ad-
judged a disabled person has not been filed.
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