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Editor’ s Note: The authos, membes of an ad
hoc goup fromACTEC’s Estaée and GiftfTax Com
mittee under the leaddrip of Mil Hatcher, prepared
and fled this amicusbrief on duly 15, 2004, in
Strang v. Commissioner85 T.C.M. (CCH) 1331
(2003),now before the 5th Cicuit. As did the Col
lege’s amicusbrief in the ecenty decided case of
Kimbell v United St#es,2004WL 1119598 (5th

Cir. 2004),this biief in Strang addresses |.R.C sec
tion 2036 issues in thaimily limited patnership
setting The tet of the bref is piinted on the dllow-

ing pages and is \ailable on theACTEC website
with links to the signitant authoities cited The
brief in Kimbellis also aailable on the vebsite and
was induded in the Summer 2004 issue of the
ACTEC durnal.
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Case No. 03-60992

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ALBERT STRANGI, DECEASED,
ROSALIE GULIG , INDEPENDENT EXECUTRIX
Petitioner - Appellant

V

COMMISSIONER OF INTERN AL REVENUE
Respondent Appellee

ON APPEAL FROM UNITED STATES TAX COURT

BRIEF FOR AMICUS CURIAE IN SUPPORT OF NEITHER PARTY
ON BEHALF OF
AMERICAN COLLEGE OF TRUSTAND ESTATE COUNSEL

INTEREST OF THE AMICUS CURIAE

TheAmerican Colleye of Trust and Esta Counsel
(the“College”) is a ppfessional assodian of lavyers
with a curent membeship of gproximately 2,600
from thioughout the United Stes. Membes, includ-
ing both pacticing d@torneys as vell as academicians,
have been electedybtheir pees on the basis of their
professional eputaion and their demonsited excep-
tional skill and &ility in probae, trust,and estee plan
ning lav, and on the basis of their substantial citotr
tions to theseiélds though lectuing, writing, tead-
ing, and bar actiities. The Collgge has ndclient” in
this mater, although man of its membes who ae
practicing datorneys represent tients who ma be
impacted § the Cout's decision.

Family limited patnerships and otherafnily con
trolled entities hae been usedxéensvely, not just as
estde planning ehides, but also aselatively flexible
investment margement ehides. The issues to be
decided in this casea@impotant to the pedictaility
and staility of the tax teament of sub family con
trolled entities. This Cout’s decision inKimbell v
United Staes, 2004 WL 1119598 (5th Cir2004)
(“Kimbell” ) has conibuted signifcantly to the esce
lution of impotant issues under Section 2036(@)t
se/eral extremely important issuesamain unesohed
The policies of the Colge povide for the fling of an

amicus cuiae brief only spamgly and ony where the
issues ar of special signifance suc as those iKim-
bell and those ne before the Courin this case The
College believes tha, by filing this amicusbrief, it can
provide a pespectve not aailable from either of the
paties.

SUMMARY OF THE ARGUMENT

This amicusbrief is being fled by the Collge to
express its rtreme concears dout the lgal standads
relaing to Sectior2036(a) thawere announcedybthe
Tax Cout in Estae of Stang v. Commt, 85 T.C.M.
(CCH) 1331 (2003)“Gtrang 2").

The Colleye belives tha the detaminaive issue
in regard to whether the decedergtained théright,’
alone or in conjunction with one or neobther per
sons,to designte the pesons who would possess or
enjoy the tanskrred popety or the income thefrom
within the meaning of Sectio@036(a)(2),or the
“right” to the income within the meaning of Sec
tion 2036(a)(1),should be wmether thez were sufi-
cient fduciary constaints under sta lav to prevent
ary power held ly the decedent to cowmiror otherwise
paticipate in patnership or coporate geneal patner
distribution decisions fsm r1ising to the leel of a
“right” within the meaning of the dtae See US v.
Byrum,408 US. 125 (1972)‘Byrum”). The subjee
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tive likelihood of enfrcement of thoseiducialy
duties,as detanined ly theTax Cout in Strang 2, is
not an @propriate standat for detemining whether a
power is a‘right” within the meaning of the stae
Also, as detanined ly the Supeme Courin Byrum,
the decederg™control” is not an ppropriate standad.

The Collegye also beliees tha the dility of all of
the paters to dissole a pameiship should not consti
tute the etention of aight, in conjunction with other
persons,to designge who would enjy the tanskrmred
propety within the meaning of Sectid2036(a)(2)as
theTax Cout detemined inStrang 2.

In regard to the aplicability of the exception
under Sectiorz036(a) br a“bona ide sale é6r an ade
guae and full considetion in mong or mong’s
worth”, the College endoses the pinciples setdrth in
this Cout’s anaysis in Kimbell v U.S, 2004 WL
1119598 (5th Cir2004) (Kimbell” ). The potential
applicability of the “bona fde sale ér an adequa and
full considestion” exception under Section 2036(a)
requires a tvo-pat anaysis:

(1) First,whether the decederdggeived“ade-
guae and full considetion” for his caital conti-
butions to the panership should be based on
whether (1)the pamership inteests eceived for
his contibutions were piopottionae to the alue
of his contibutions eldive to the alue of the con
tributions of all patners, (2) the \alue of the dece
dents contibutions was popety credited to his
capital accountand (3) upon the dissolution of the
partnership, the decedent auld be entitled to a
distribution from the panership equal to his ga
tal account.Kimbell,2004WL 1119598 &9, cit-
ing, Estae of Stone.vCommt, 86 T.C.M. (CCH)
551,580 (2002). Rysumaly, similar piinciples
should aply if the decedentaceived equity inter
ests in the cqrorate geneal patner popottionae
to his contibutions elative to the contbutions of
all shaeholdes. The detemination of whether the
decedentaceved “adequae and full consider
tion” should be based upon an objeetinquiry
under vhich transactions betaen imily membes
should be ®aed no diferently than tansactions
between non-&mily membes. The \alue of the
equity inteests eceved does not neces#grhave
to equal the alue of the assets coifted Sub
jective consideaations, suc as the decedesttes
tamentay intent or tax s@ngs motves, are not
material to the adequacof the consideation.
2004WL 1119598 &5.

(2) Secondin detemining whether a sale is
“bona fde” the issue should not behather the
paties ngotiated @ am'’s length it instead
should be Wmether the anskror actualy pated
with the popety supposedl transkered and actu

ally recevved the considetion to which he vas
entitled ly reason of the sale (the, whether the
transer or the considetion receved was eal and
not a sham)ld. at 7. Although tansactions wolv-
ing family membes require heightened satiny to
confrm the d&@sence of a shamainsker or a dis
guised ¢ft, the requirments ér a bonaitle sale

between imily membes ae the same as thosar f

a bonaitle sale bet@en non-dmily membes. The

deteminaion of whether a @nsaction is bonade

or is a sham or disguisedftgs not based on sub
jective intent lut instead equires an anakis of
objectie factos, including (a)whether the paies
have respected thepartnership brmalities,

(b) whether thes hare beenopertional abuses,

and (c)whether the panership was brmed br

“substantial husiness and other non-tagasons.

Id. a 9. The fact tha the contibutions ly other

patners ae de minimis or thamanagement

remains in the same hands is intenal. Id. at 10.

The Collge endoses the objeate and gneally
undestanddle standads set 6rth in Kimbell for
applying the bonaitle sale rception. The Collge
believes tha sud standais popety reflect this
Coutt’s precedent iwheeler vU.S, 116 E3d 749 (5th
Cir., 1997) (Wheeler”), stautory languaye, legisla-
tive histoy, and common sensehile & the same time
derying protection under the bon&é sale gception
for truly abusive transactions.The Collge’s dhief
concen is thd the @ove-quoted phase“substantial
business and other non-taaasons’be constued and
applied consistengl with this Cout’s and the Colige’s
strong peference br an objeciie and“bright-line”
test! For example the Collge assumes thghe word
“substantial”in this contat is not intended to impba
guantitdive measuwr hut is instead intended toxam
ine whether the'business and other non-tagasons”
are objectvely “real,actual,geruine and not éigned”
and ae thus“bona fde” See Kimbell, 2004 WL
1119598 &6.

In addition, the Collge assumes thahe phase
“business and other non-tagasons’encompasses
investment objecies as wll as objecties elding to
an opeating “business. Both Section 7701(a)(2) and
Regulaion § 301.7701-1(a)(2) dafe a pamership,
for transkr tax as wll as income tax pposesas an
unincomporated oganizdion through or ly means of
which ary businesr “financial opestion” is caried
on. For income tax pyosesthe tem “partnership” is
similarly deined to indude either a bsiness offinan
cial opestion,” and povision is madedr all patners
to elect outof the income tax mwisions br patner
ships in accatance with the Rpuldions if the patner
ship is aailed of*for investment pysoses onl” Sec
tion 761(a). Reuldion §1.701-2(a)the pamership
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income tax antidause povision, directly equdes
investment actities with kusiness actities by speci
fying tha “Subchapter K is intended to perit taxpay-
ers to conduct joint siness(including investment)
activities through [a pamership]...“ (emphasis
added). In Reerue Ruling 75-5231975-2 C.B 257,
the IRS held tha under Section 761a patnership
may be aailed of r investment pysoses onl, and
need not be erged in the actie conduct of a Uk
ness. In the same puished uling, the Sevice also

indicated tha, for pumposes of Section 7701 of the

Code “an investment b is considezd to hae an
objective to cary on husiness. Because the Code
Regulaions, and putiished IRS ulings thus consis
tently view an irvestment pyose as intehangeeble
with a husiness pyrose at least br puiposes of deter
mining whether a panership has dbusiness pur
pos€’ the Collegge beligres tha an irvestment pysose
is, and theefore should be gaded asa “business aa
son”for puiposes of angking whetherKimbell'sbona
fide sale equiement has beentssfied.

The Collgge is pressy refraining from taking
ary position in egard to questions ofakt, including
ary possilbe implied yreement to etain enjgment
under Section 2036(a)(1and ag applicaion of facts

to the apropriate legal standads for the other issues.

Therefore, no position is being tan as to \Wwich paty
should pevail.

Despite taking no position onhich paty should
prevail, the Collaye stongly believes thathe laal stan
dads used ptheTax Cout in Strang 2 are in eror and
should be epudiaed for the bllowing reasons:

(1) The use ofdmily contolled entities sut
as limited panerships and cqorations for vari-
ous puposes,including investment margement
and pesevation of family assetsjs widespead
including by College membes.

(2) Most lggal adrisers, including College

membes, and their tients,want to design and use

such family contolled entities within knan rules
and boundaes,and beliged tha they had done so
until Strang 2 raised ungpected questions.

(3) Rules and boundis ae most usefuldr
tha pumpose vhen thg are objectve and under
standale.

(4) While it is ndural tha both the Geem-
ment and taxpgers invoke as map aguments as
they reasonhly can,including novel legal inter
pretaions,to sustain the positions théold in liti-
gation, it is extraodinaiily disturbing and disip-
tive when nael legal intepretaions ae
announced Y couts, especialy in dicta or as
extraneous altarative gounds br a decision.
Sud announcementarely produce the objecte
and undestandale rules and boundggs tha both

taxpayers and the Seice need

(5) In paticular, the Section 2036(a)(2)
analsis of Strang 2 extends thastaute in a fun
damental &y far bgzond wha the languge, histo-
ry, previous judicial constiction,and een pevi-
ous IRS constrction of tha staute hae been
commony undestood to equire or pemit.
Unfortunaely, this Cout’s decision irKimbellhas
not resohed the confusionegarding this issue

(6) Sud “new law” is best ceaed by staute
(or by regulations pusuant to statory authoity),
in a contat in which the delibegtive piocess (or
the notice and commentqaress in the case
ulations) pesents an opptmity to arive & the
needed objecte and undestanddle rules and
boundates without the encumbance of pdrcular,
sometimes dffcult or extreme facts.

(7) This is paticulary true in a case stcas
this one vinere Congess hasepededly visited or
dedined to visit,the \ery subject mter thd is the
subject of the dispute SeeWheeler 116 E3d 4
765-66.

(8) Therefore, however this Courrules on the
undetying fact-bound mets of the caseit is
important tha it repudide the destailizing subjee
tive standats used inStrang 2 for gplying the
“bona fde sale ér an adequa and full consider
tion” exception of Sectiork036(a),in detemining
the «istence of‘rights” within the meaning of
Section 2036(a)(1) and (a)(&nd br finding thd
a dissolution peer requiting the consent of all
patners is covered by Section 2036(a)(2).

ARGUMENT

. THE DECEDENT'S POWER TO PARTICI -
PATE IN THE DISTRIB UTION DECISION-
MAKING PR OCESS FORAN ENTITY DOES
NOT GENERALLY CONSTITUTE A
RETAINED “RIGHT” TO INCOME FROM
THE TRANSFERRED PROPERTY WITHIN
THE MEANING OF SECTION 2036(a)(1) OR
THE “RIGHT ,” ALONE OR IN CONJUNC -
TION WITH ANY PERSON, TO DESIGNATE
THE PERSONS WHO WOULD BENEFIT
FROM SUCH INCOME WITHIN THE
MEANING OF SECTION 2036(a)(2).

The Tax Cout in Strang 2 held tha a retained
power to patficipate in patnership or coporate gener
al patner distibution decisions as a etained ight,
alone or in conjunction with gnpeison,to designge
the pesons vihho would enjy the popety transered
to the entity or the incomedm sut propety within
the meaning of SectioB036(a)(2). Strang 2, 85
T.C.M. (CCH) & 1342. “Control” of sud distibution
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decisions \as not equired Id. at 1341-1342.TheTax
Cout also“suggested”tha sud a paver held ly an
equity holder in the entity amounted toetained ight
to the income fsm the tanskmred popety within the
meaning of Section 2036(a)(1%ee idat 1336-37.
TheTax Cout went so &r as to detenine tha the
decedens paver, in conjunction with all other par
ners, to dissole the panership is d'right” to acceler

ate present enjpment of pamership assets within the

meaning of the Section 2036(a)(2%trang 2, 85
T.C.M. (CCH) @ 1341.

The decederd’ estée agued inStrang 2 thd, as
in Byrum,ary power the decedent had to peipate in
ary distibution decision s esticted ty fiducialy
duties imposedypstae lav and thus \&s not dright,’
as equired by Section 2036(a)(1) and (a)(Ztrang 2
at 1342. This agument vas ejected ly theTax Cout,
which distinguished®yrumon the gound thaan inde
pendent cquorate trustee unrelaed minoity equity
holders, and opeating businesses are present in
Byrum. Id. at 1342-43. In dkct, the Tax Cout
applied a“lik elihood of enbrcement”standad. If all
equity holdes ae family membes, and the entity in
guestion is not an opaiing businessgenforcement is
pumportedly unlikely, and ar intrafamily fiduciarty
duties should be igned Id. at 1343.

The College believes tha the Tax Cout's stan
dads for goplying Section 2036(a)(1) and (a)(2pat
odds with the Supme Cour decision inByrum, with
other judicial pecedentsdllowing Byrum, with the
IRS’s own rulings,including & least one putshed ul-
ing and one Genal Counsel Mema@ndum,and with
basic fduciary law. Because pctitiones hare relied
upon these judicial pcedents and IRSlings for over
30 yeas, the estte and inestment plans of litally
thousandsif not tens of thousandsf taxpgers could
be orerturned if theTax Cout’s holdings a& sustained
on gpeal.

Furthemore, the Tax Cout’s holdings a incon
sistent with Chpter 14, which indudes apress stau-
tory remedies enactedybCongess to curb the per
ceived auses potentiayl resulting fom the use of
family contolled entities,but which does not alter
Byrum’'sfiduciary duty limitation on what constitutes a

“right” within the meaning of Section 2036(a)(1) and

(a)(2). SeeWheeler116 F3d a 767.

Byrum and Other Judicial Precedents Peced
ing Kimbell. In Byrum,the Gawemment contended
tha a majoity stokholders retained wting “control”
was tantamount to the per to accuralate income
and thus amounted to @it within the meaning of

Section 2036(a)(2) to desigranho could possess or

enjoy the income fom the shars tanskmred to an
irrevocable trust for the contolling shaeholders dil-
dren. Byrum,408 US. & 132 n. 4 and 135.The

Supeme Courexpressy rejected sue a contol stan
dad. For a paver to Kise to the leel of a“right,” as
required by Section 2036(a)(2the paver must be
“ascetainable and lgally enforcedle.” Id., at 136.
According to the Summe Cour, “the concet [of vot-
ing contpl] is too \ariable and impecise to constitute
the basis per seof imposing tax liaility under
§2036(a), appaently including Section 2036(a)(1) as
well as Section 2036(a)(2)ld., at 138 n. 13.As the
Supeme Courconduded:

The “control” rationale uged by the
Govemment ...wuld creae a stan
dard—not specikd in the state—so
vague and amghous as to be impossi
ble of asceminment in mayinstances.

Id., at 137 n. 10.

In Strang 2, the Tax Cout expressy recanized
the Supeme Cout's rejection of &'control” standad.
See Sting 2, 85 T.C.M. (CCH) & 1340. Instead of
using a“‘control” standad, the Tax Cout in Strang 2
in effect held thaary power to paticipate in a distib-
ution decisionjncluding a decision Y the fve mem
ber boad of the coporate geneal patner to delare
dividends or een a decision to dissa\the panership
requiiing the consent of all parers, constitutes aight,
when held in conjunction with othearhily membes,
to designte the pesons vihho would enjg the popety
transkrmed to the entity or the income te&om with-
in the meaning of Section 2036(a)(3Y. at 1341-42.
Furthemore, the Tax Cout “suggested”tha the dece
dent etained d'right to the incomefrom the tans
fered popety within the meaning of Section
2036(a)(1).1d. at 1336-37.

In contast to this standdrin Strang 2, the
Supeme Cour in Byrum, after ejecting a“control”
standad for pumposes of Section 2036(dhcused on
whether thede facto powver of a majaty shaeholder
and diectos of a ¢tosely held coporation to arange
for dividend pgments vas“ascetainable and Igally
enforcedle” under stee lav in light of the fducialy
duties oved by sud majoity shaeholder and dec
tors to the caguoration and to the other stetroldes.
Byrum at 138-142. InByrum, sud fiducialy duties
were held to diectively constain the gercise of thede
facto powers held ly the majoity shaeholder and
directors, so sut de facto powers were not“r ights”
within the meaning of Section 2036(a)(2) (ané-pr
sumdly Section2036(a)(1)).1d. at 143.

TheTax Cout in Strang 2 focused on Wwether ap
constaints imposed ¥ stae lav were “illusory”
because of theattual contet of tha case See Sting
2.85T.C.M. (CCH) & 1342-43. Thus,the Tax Cout
based its decision on thikelihood of erdrcementnot

30 ACTEC Jumal 89 (2004)



enbrceability as the Summe Cour had speciéd in
Byrum. This standat used g theTax Cout in Stran-
gi 2 is maerally different from the Supgme Cout's
standad in Byrum.

In effect,theTax Cout has substituted a subjaei
facts and coumstances test to det@ne the lileli-
hood of enbrcement. This is in contast to the ela
tively objectve biight-line gproac favored Ly the
Supeme Courin Byrum, which expressy rejected a
“control” standad as beindgso vague and amghous
as to be impossib of ascerminment in man
instances. Byrum, 408 US. a 137 n. 10. If the
Supeme Cour was concared d&out the uncéainty
resulting fom a“control” standad, with its inheently
factual and potentiall subjectve predicaes, what
would the Supme Cout's reaction be to dik elihood
of enforcement”standad, which is deatly factual and
highly subjectve? If the Summe Cour's goal in
Byrum was to estalish a elatively objective bight
line test,as opposed to onehich was “too variable
and impecisg’ theTax Cout’s“lik elihood of enbrce-
ment” standad would be a adical d@arure, not only
from the gneal tenor ofByrum but also fom the
Supeme Cours requirement thaa “right” must be
“ascetainable” as well as“legally enforceale.”

TheTax Cout in Strang 2 rested itslik elihood of
enforcement”standad on the asence of thee facts
present iByrum. In Strang 2, there were (1) no inde
pendent tustees,(2) no unelaed minoity equity
holdess, and (3)no opesting businessesStrang 2 at
1343. The majoity opinion in Byrum, however,
strongly suppots a fnding thd the cited &ctos were
not deteminative hut were insteadlternative base®r
simply additional factual rinforcement of the
Supeme Cours Sectior2036(a)(2) holding

The majoity opinion in Byrum includes the él-
lowing excempt illustrating tha the pesence of an inde
pendent stee with sole disetion over trust distibu-
tions was analternative basisfor holding See
tion 2036(a)(2) to be inaplicable:

We condude tha Byrumdid not hae

an unconstxined de dcto paver to
regulae the fow of dividends to the
trust, much less the'right” to desig

nate who was to enjg the income
from tust popety.

Byrum,408 US. & 143. The eference to thelasence of
“an unconstained dedcto paver to egulae the fow of
dividends to the trst” is a eference to the Supme
Coutt’s piior deteminaion in the decision thiahe fdu-
ciary duties eved ty a majoity equity holder and dac
tors imposed estaints upon the deato paver of the
decedent to imfience diidend polig, thus ngating the

existence of d'right” within the meaning of Section
2036(a)(2). The fact tha the ind@endent tustee not
the decedent iByrum,had sole dis@tion to mak dis
tributions was a secondseparate basis ér conduding
tha the decedent had ngght within the meaning of
Section 2036(a)(2)ecause the ustee not the dece
dent,would designte who would enjy the income
from the popety transtrred to the wst.

In tum, the pesence of umiaed minoity equity
holdes and opating businesses mely provides ein
forcement 6r the opinion irByrumtha there was not
a “right” within the meaning of Section 2036(a)(2)
because of theiducialy legal constaints upon the
decedens eercise of his dedcto paver to contol
dividends. Suppting this contusion is the dllowing
except, rejecting the Geemments contention thizthe
decedens retention of cquorate contol (through the
retention of theight to wote the shas tanskred to
the tiust) was tantamount to theght to accurualate
income in the wst:

This gproat seems to us not gnto
depatt from the speci€ stautory lan
guage,14 hut also to misconcee the
realities of coporate life.

Byrum,408 US. a 138-39. Immediely following this
excempt was a discussion of the economic vicissitudes
of opeeting businesses andogemance considetions
relaing to dosely held husinesses with uetaed
minority equity holdes. This discussionalthough
addressedof course to the ficts ofByrum,was consis
tently framed in the conse of the leyal restaints on the
exercise of a majaty shaeholders and diectos’ pow-
ers by reason ofitlucialy duties imposedybstae law.
Therefore, this discussion is full consistent with the
initial indication in the &dove ecempt thd the Gaem-
ments contol contention‘seems...to deatt from the
specifc stautory languae.” Significantly, footnote 14,
which gopeas immedigely following the dove-cited
reference to the dmarture from the specit stautory
languaye, condudes asdllows:

[T]his case concess a staute witten
in tems of the'right” to designte the
recipient of income The use of the
tem “right” implies tha restaints on
the eercise of pever ae to be ecay-
nized and thiasud restaints derive
the peson eercising the pwer of a
“right” to do so.

Bryumat 139 n. 14.
The restaints in Byrum are fiducialy duties
imposed iy stae lav. InByrum,the focus vas on stte
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law. Although the &ctual contet of this anajsis of
stae lav involved opeating businesses and wilated
minority shaeholdes, there is no indicdon in Byrum
that the outcome wuld hare been diferent if stae lav
had imposed similariduciaty constaints in the con
text of an irvestment entity with oml relaed equity
holdess, which is the caseofr mary family contiolled
entities.

In two Tax Cout cases decided mmthan 20 gais
prior to Strang 2, the Gavemment litigeted the issue
of whetherByrum’s fiduciary duty limitation goplied
in an intafamily setting In bothEstae of Gilman v
Commt, 65 T.C. 296 (1975)aff’'d, 547 F2d 23 (2d
Cir. 1976),which involved a coporation, andEstae of
Cohen v Commt, 79 T.C. 1015 (1982),which
involved a Massdwsetts bsiness wst, the Goem-
ments agument thafamily membes ae not likely to
enforce fiduciaty duties imposed o stae lav was
rejectedand Sectior2036(a)(2) vas held not toply
by reason oByrum’sfiduciary duty limitation.

The Tax Cout’s finding in Strang 2 tha Byrum’s
fiduciary duty limitation should not pply in an
intrafamily setting is nothing merthan agincanation
of the old aimily attribution notion thawas epudiaed
in valuaion cases in this Coufand othes) and vas
ultimately abandoned Y the Gowemment. See Estie
of Bright v U.S, 658 F2d 999 (5th Cirl981)en banc;
Rev. Rul. 93-121993-1 C.B202 (1993).The Govem-
ments family atribution agument should similéy be
rejected in a Section 2036(a)(2) comteFamilies sim
ply are not inheently the hamonious monoliths per
trayed by the Gowemment,and fducialy duties aved
by one imily member to another @amot illusoy, as
evidenced ly the wolumes of iduciany litigation among
family membes witnessedyomembes of the Collge.

The Collge believes tha the ony potential &pla-
naion for an unévorable Section 2036(a)(2) decision
in Strang 2, propety usingByrumfiduciary duty limi-
tation standads,would relae to the dis@tionay stan
dads for patnership distibutions which ae unique to
the limited pamership ggreement in questiorByrum’s
fiduciary duty limitation would not potect ajainst the
applicability of Section 2036(a)(2) jfunder stte lav
(taking into account the texs of the gveming instu-
ments),there were not suficient fiduciary constaints
imposed on the peer of the decedentjone or in con
junction with other pesons,to male distibution deter
minations. Whether thee were suficient fiduciary
constaints is a combined question oftstéav and fct
tha is unique to this case and thus does aqtire or
pemit deviation from the Supme Coutr's geneally
applicable legal standat. Therefore, the College tales
no position on this neswer, case-spedif issue other
than to encowge this Cour, if it holds for the Geem-
ment under SectioB036(a)(2) because of this discr

tion, to darify that Byrum’s fiduciary duty limitation is

not gpliceble because of the faes’ effective waiver

of the duties thiawould hare otherwise pplied and not
because of the subjeati likelihood of enébrcement
standad proposed i the Gowemment.

Kimbell. Although this Coufs decision inKim-
bell provides objectre and gnenlly undestandale
standagls for impottant issues under Section 2036(a),
it leaves unesohed the standds to be pplied in
detemining whether the decederdtained dright” to
income fom the tanskmred popety within the mean
ing of Section 2036(a)(1) or“aight,” alone or in con
junction with other pesons,to designge the pesons
who would possess or enjdhe tansemred popety or
the income thafrom within the meaning of Section
2036(a)(2).

Kimbell could be constred as pplying a“con-
trol” standad to detemine if ary sud “right” existed
Kimbell, 2004 WL 1119598 &12. An altenaive
explandion, however, is tha even assumingrguendo
tha the laver cout’s “control” standad was gpropri-
ate, the decedent iKimbell did not possess thequk
site woting paver for contol.

As noted peviously, the Supeme Courin Byrum
expressy rejected d'control” standad as beindtoo
variable and impecise to constitute the basis per@e f
imposing tax likility under §2036(a). 408 US. a
138 n. 13. Inlight of this holdinghe College assumes
that Kimbell did not adopt dcontrol” standad but
instead vas emphasizing thahe Gowemment wuld
not hare prevailed on the issue oflvether the decedent
in tha case had theequisite contl even if a“control”
standad had been used

A “control” standad would also be taodds with
the well-estdlished long-standing gnciple tha a
power retained ly the decedengven as sole tistee of
a trust which the decedent efilsshed to male trust
distributions pusuant to ae@asonbly deinite extemal
standad enbrcedle under st lav, sud as br sup
port, maintenancehealth or edud#n of one or mae
specifed beneitiaries, is suficiently constained to
avoid being a‘right” within the meaning of Section
2036(a)(2). In aleast thee instanceghe IRS has
acquiesced to shca easonbly deinite extemal stan
dad limitation on wha constitutes dright” under
Section 2036(a)(2).See United Stas v Powell, 307
F.2d 821 (10th Cir1962);Estde of Ford v. Commt, 53
T.C. 114 (1969)Estae of Budl v. Commi, 49 T.C.
468 (1968);Estae of Rardee v Commt, 49 T.C. 140
(1967),acq.1973-2 C.B 3; Estae of Kasb v. Commt,
30T.C. 102 (1958)acq.1958-2 C.B 6; Estae ofWer
v. Commt, 17 T.C. 409 (1951)acq.1952-1 C.B 4
(pattially withdrawn in regard to another issue in
1966-2 C.B 8); Jennings vSmith,161 F2d 74 (2d Cir
1947); andestae of Few v. Commt, 8 T.C. 1240
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(1947),acq.1947-2 C.B 2. Cf Reverue Ruling 73-
143,1973-1 C.B407.

IRS Rulings. In Reverue Ruling 81-151981-1
C.B. 457 (1981)the IRS a&pressy acknowledged tha
Byrum imposed aifluciary duty limitation on the
applicability of Section 2036(a)(2).The wling then
anal/zed the gtent to vhich the enactment of Section
2036(b) (which is epressy limited to the etained
right to vote shaes of stok of a contolled copora
tion) afects the holding iByrum. To the atent tha
Section 2036(b) does nopgly, especialy in the case
of a transkr of nowoting stok or a tanser of a
minority block of stok by a majoity stodkholdet the
ruling, relying on eplicit legislative histoy, condud-
ed tha “the effect of Byrum...is not dangd Ly the
enactment of sectio2036(b)".

In Gen. Couns. Mem. 38,984 (M&, 1983),
which in efect was an acquiescence to ffax Cout's
decision inEstae of Coheny/9 T.C. & 1015 (1982),
the IRS conceded th&yrum’s fiduciary duty limita
tion goplied to a Massdmisetts hsiness st in which
the decedent &as a tustee and in hich only family
membes were equity holdes.

In a seies of pivate letter wlings in the edy to
mid 1990s (hleast some of hich expressy involved
intrafamily settings),the Sevice aknowledged tha
the Byrumfiduciaty duty limitation goplied to patner
ships,as vell as coporations and Massdwsetts bsk
ness tsts,because theamenl patner’s distibution
decisions wre subject toiflucialy constaints under
stae lav. SeePriv. Ltr. Rul. 9026021 (Mah 26,
1990), Tech. Adv. Mem. 9131006 (Aril 30, 1991),
Priv. Ltr. Rul. 9310039 (December 18)92),Priv. Ltr.
Rul. 9415007 @ruary 12,1994),and Piv. Ltr. Rul.
9546006 (Aigust 141995).

The Tax Cout in Strang 2 correctly notes tha
these pivate letter ulings hae no pecedential drce
under Section 6110(k)(3Btrang 2, 85T.C.M. (CCH)
at 1343. In&plicably, however, theTax Cout does not
cite Reverue Ruling 81-15even though thipulished
ruling remains outstanding anden though the IRS
is obligated to espect its pulished wulings. See
Rauenhast v Commt, 119T.C. 157 (2002)McLendon
v. Commt, 135 FE3d 1017 (5th Cir1998). Also not
cited was Gen. Couns. Mem. 38,984 (8, 1983),
even though a Genar Counsel Mema@ndum mg be
entitled to moe dekrence than pvate letter ulings.
See Moganbesser.MJ.S, 984 F2d 560 (2d Cir1993).

RauenhostandMcLendorrepresent not ol con
trolling precedent bt also sound polic Taxpaers
should be Ble to rely upon pulished IRS ulings, as
this Cout held inMcLendon.

Legislative History. Congess has consided
family contolled entities,including patnerships,on
seseral occasions sincByrum was decided in 1972.

Although a taxpger’s retained wting rights in a 20%
or moie family contwolled corporation were adiressed
by the adoption of Section 2036(kihe balance of
Byrum’s fiduciaty duty exception to Section 2036(a)(2)
remains intact im a l@islative pespectve.

When Congess enacted Cheer 14 in 1990it
specifcally adopted angproad of treaing the dft as
complete athe time of the &inskr or elinquishment
of voting or liquiddion rights. Genally, gift or other
transkr tax consequencesewe to be detenined 4
that time thiough use of specialaluaion rules
designed to takinto account the lidihood tha rela-
ed paties would not &ercise ights in an an’s length
manner In taking this pproac and ly simultaneous}
repealing Section 2036(cktoactiely to its enact
ment in 1987 Congess consciougldecided to ban
don the inhegntly testamentar approach biefly
adopted Wen Sectior2036(c) vas passedSee Pesent
Law and Ppposals Reltng to Federl Transkr Tax
Consequences of EstaFreezs, Bebore the Senz
Joint Comm. oTaxaion, 101st Cong27-28 (2d Sess.
1990) (pepared ly the Staffof the bint Committee on
Taxaion). See alsdnformal Senge Reort on S
3209,136 Cong Rec S15,680 (dayl ed Oct. 18,
1990) (stéement of arious committees to the Budg
Committee).

In enacting Chater 14,Congess specitally con
sideed wting tights. Nonlasing ights with espect
to propottional inteests,sud as those irStrang 2,
were epressy excepted fom the nev special alua
tion rules. SeeSection2701(a)(2)(C)2704(a). Een
under the testamentagpproac of repealed Section
2036(c),inclusion in the goss est@ was not equired
if the only difference in the fanskered and etained
interests elaed to wting or mangeral povers. See
Notice 89-99,1989-2 C.B 422,428 (1989). See also
Present Lav and Poposals Reléng to Fedeal Trans
fer Tax Consequences of Ewtareezs, Before the
Sende Dbint Comm. offaxaion, 101st Conga 21.

It is difficult to reconcile theStrang 2 standad
under Section 2036(a)(2) with thigyislative histoy,
which deally indicaes tha the non-l@sing \oting
rights of etained equity intexsts should notemeally
pose ag estde or dft tax problem under Section 2036
or Chater 14. Needless togaCongess has been
aware of Byrum, and it has the poer to reverse
Byrum’sfiducialy duty limitetion, but it has tiosen not
to do so in mag than 30 gass since thiadecision. As
the Supeme Cour noted inByrum, coutts should be
loath to deoart from long-standing pmciples on viich
taxpaers hae relied when the dpaiture could hae
farreating consequences:

When a pinciple of taxdion requires
re-examinaion, Congess is better
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equipped than a couto defne pre-
cisely the type of conduct kich
results in tax consequence$Vhen
coutts readily undetake sut tasks,
taxpayers mg not rely with assuance
on wha appear to be edblished ules
lest they be subsequentioverturned

Byrum,408 US. a 135.

[ll. A PROVISION IN A LIMITED P ARTNER-
SHIP AGREEMENT WHICH PERMITS THE
PARTNERSHIP TO BE DISSOLVED AT ANY
TIME WITH THE CONSENT OF ALL
PARTNERS SHOULD NOT CONSTITUTE
THE RETENTION OF A SECTION 2036(a)(2)
RIGHT, IN CONJUNCTION WITH O THER
PERSONS TO DESIGNATE THE PERSONS
WHO WOULD PRESENTLY ENJOY THE
ASSETS TRANSFERRED TO THE PART-
NERSHIP.

In Strang 2, the decedentthe coporate geneal
patner, and all shagholdes of the coporate geneal
patner had the pmer, together to dissole the paner
ship in questionTheTax Cout held thathis amounted
to a Sectior2036(a)(2) etained ight in the decedenin
conjunction with other pepns,to acceleate receipt of
the patnership assets and thus to designidie pesons
who would presenty enjoy the assetsdnsemred to the
patneship. Strang 2,85T.C.M. (CCH) & 1341.

Judicial precedents (idading Supeme Cour
precedents)Regulaions, and leislative histoy all
demand thaSection2036(a)(2) cannotpply to a
unanimous dissolution peer, because impdant ele
ments of Section 2036(a)(2)eamissing Therr is no
“enjoyment” of transkemred popety at stale, and in
ary event the decedeist'aility to affect the allged
“enjoyment” does notise to the leel of a“right.”

Section 2036(afnalysis. In Byrum,the Supeme
Cout expressy rejected the notion thdahe paver to
liquidate the coporations in question in thaase could
be a etention of the anskred popety for Section
2036(a)(1) pyvoses. The Supeme Cour found it
“well settled thathe tems‘enjoy’ and‘enjoyment, as
used in anous estie tax stéutes,...connote substan
tial present economic benef.. [T]he paver to liqu
date...is not goresentenett; rather, it is a speculive
and contingnt bendf which may or may not be eal
ized” Byrum, 408 US. a 145,149-150 (emphasis
added). Thus,the Supeme Courheld thathe contol-
ling shaeholder had notetained‘present enjpment”
of the tanskmred popety within the meaning of Sec
tion 2036(a)(1).1d. at 150.

If the powver of a conwlling shaeholder inByrum
to detemine whether and Wwen the contilled copora-

tions would be liquidéed was insuficient present eco
nomic bendf to constitute etained enjpment br pur
poses of SectioA036(a)(1)the paver of a pamer in
Strang 2 to paticipate in a pamership liquidaion
decision equiiing unanimity nust likewise fall shot
of a ight to designge the pesons viho would pesenity
enjoy the popety for puiposes of SectioB036(a)(2).
The fact tha the opinions adressed diferent paa-
graphs of the same dtae should mak no diference
As the Supeme Cour explicitly staed, “the tems
‘enjoy’ and‘enjoyment, as used in arious estte tax
stautes,..connote substantial @sent economic bene
fit” Byrum,408 US. a 145 (emphasis aéd). Sue-
ly, if the paver to allgedly beneit personally from a
liguidation (Section 2036(a)(1)) has novadkse tax
consequencethe paver to meely benett othersby a
liquidation (Section 2036(a)(2)) should noViewed
another vay, if the pover does not @ae a ight to pe-
sent enjgment in the holder of the p&r, then it can
not ceae present enjgment in othes either

In addition, for the epasons discussedegiously,
the Collaye beliares tha the fducialy duties aved ty
the pamers to eah other and to the paership under
applicable stae lav would geneanlly prevent thede
factopower of the paners, acting in conjunction with
eat other to dissole the pamnership from fising to
the level of a“right,” as equird by Section2036(a)(2).

In summay, for Section 2036(a)(2) tqaly to the
power of all pamers to dissole a pamership, there
must be a etained“right,” in conjunction with other
peisons,to designge the pesons vho will “presenty
enjoy” the tanskmred popety. Byrum indicaes tha
these stautory requirements a& not met g a mee
power of dissolution.There is no“right,” and thee is
no “present enjpment! Therefore, for & least tvo
separate and distinct @asons,Section 2036(a)(2)
should not pply to a dissolution pwer.

Analogous Section 2038(a)(Quthority. Persua
sive analgous suppdr is found under Section
2038(a)(1).This piovision requitres indusion in a dece
dents goss esti# of an integst in popety transemred
by the decedent to thetent tha the decedent (in &n
cgpacity),alone or in conjunction with one or negoer
sons held d dedh the“power” to alter amendrevoke,
or teminde the enjgment of the tansemred popety.
Because seral stautory requirements under Section
2036(a)(2) do notmply to Section 2038(a)(1)he See
tion 2038(a)(1)equirments a generlly easier to 4a
isfy than the Section 2036(a)(2quirments.SeeRev.
Rul. 70-348,1970 C.B 193,regarding the @sence of
ary “retention”’requirement under Section 2038(a)(1),
and Rennell,Federnl WealthTranskr Taxaion 281-282
(2003). Typically, then,if Section 2038(a)(1) does not
apply to a paticular situdion, it is even less likly that
Section 2036(a)(2) will@ply.
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In this contet, Helvering v Helmholz296 U.S. 93
(1935) (Helmholz”) is relevant. The Supeme Cour

sion, again because peers of pesuasion a specula
tive. 1d., at 1404. Knally, “Congress did not intend the

held tha the pedecessor of Section 2038(a)(1) did not ‘in conjunction’ languaye of section 2038(a)(1) to

apply to a paver of all bendtiaries to teminae a tust
pursuant to the tens of a tust agreement if thipower
to teminae adled nothing to the ptes’powers under
applicable stde law:

This [Section 2038(a)(1) pdecessor]
argument eerlooks the essential dif
ference betwen a pwer to evoke,
alter, or amengand a condition Wich
the lav imposes. The geneal rule is
tha all paties in inteest mg temi-
nae the tust. The dause in question
added nothing to theights which the
law confered Congess cannot tax as
a transkr intended to tak efect in
possession and ejment & the deth
of the settlor a trst ceaed in a st&e
whose lav pemits all the benédia-
ries to teminae the tust.

Helmholz,296 US. & 97.
The substance of théelmholzdecision vas subse
guenty incomporated in Rgulaion §20.2038-1(a)(2):

[S]ection 2038 does nopply —

(2) if the decederd’paver could
be eercised ony with the consent of
all patties haing an inteest (\ested or
contingent) in the tanskered poper
ty, and if the pwer adled nothing to
the lights of the paies under local
law....

This Reyulaion should aply to a pever to dis
solve a pamership tha, consisteny with stae law,
requires the consent of all paers.

Even inStrang 2, the Tax Cout did not fnd tha

the paver to dissole the pamnership with the consent

of all patners was a Section 2038(a)(1) wer, pre-
sumaly on the basis of Helmholz and qdation
§ 20.2038-1(a)(2). By analp, if such a unanimous
dissolution paer is not a Section 2038(a)(ower,"
it should also not be a Section 2036(a)(aht.”

In Estae of Tully v United Stées,528 F2d 1401
(Ct. Cl. 1976)the US. Cout of Claims held thiathe
mere possibility tha the paties to a conaict would
alter or amend thaegreement is todspeculdive” to
rise to the leel of a“power” Tully, 528 US. 1401,
1404-05. Simildy, the tem “power,” as used in Sec
tion 2038(a)(1),does not &tend topowers of pesua

extend to the max possibility of biléeral contiact
modification” 1d., at 1405.

If the possibility of a conact rvision does not
give rise to d'power” for Section 2038(a)(1) pposes,
it also should not ige rise to a“right” within the
meaning of Section 2036(a)(2). Similarif the “in
conjunction”languae of Section 2038(a)(1) does not
extend to the mer possibility of a bileeral contact
modification, the*“in conjunction” languaye of Section
2036(a)(2) also should noxtend to the possibility of
a bilaeral contact modifcation in the brm of a disse
lution of the painership by agreement of all paners.

Legislative History. Congess specitally
addressed liquidaon restictions when it enacted
Chapter 14 in 1990. Section 2704(b) causestaer
restictions on liquidéion involving transemred inter
ests in &mily-contwlled coporations or paterships
to be disegarded pr valuaion puiposes if the anser-
or or aty member of the &nstkror’'s family, either
alone or collectiely, has the ight to remove the
respectre liquiddion restiction. Section 2704(b)(1)
and (2)(B)(ii). Expessl excepted fom this gneal
rule, however, is “any restiction imposed @ stae
law.” Section 2704(b)(3)(B).Also excepted is ag
liquidation provision thd is not moe restictive than
the wle tha would gply under stee lav in the dosence
of ary provision in the panership ajreement.See
Regulaion Section 25.2704-2(b).

There was no eason ér Section 2704(b) to be
adopted in 1990 if Section 2036(a)(2)eald/ applied to
a family-contmwolled patneiship or other entity thacould
be liquidded or dissoled with the consent of all equity
holdes. Futhemore, Section 2704(b)leary reflects
Congesss desie not to impose argaer transer tax
liability on an equity integst in an entity because of a
non-lgpsing liquiddion provision thd is no moe
oneious than the dafilt piovision under st law.
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