ACTEC MARCH 2025 ANNUAL MEETING
FIDUCIARY ADMINISTRATION COMMITTEE
3:30 — 6:00 Friday, March 21, 2025
Introductions and Announcements
Report from Trustee Guide Sub-Committee
Gideon Rothchild — Discussion on private trust company statutes.

Substantive Presentations:

Meeting Theme: Guarding The Gate: Managing Risk When Opening Fiduciary
Accounts

DISCUSSION 1: Trustee’s Review of Trust Agreements — Identifying Risk and
Administrative Issues

The discussion will cover the common issues that fiduciaries identify to minimize fiduciary
risk and potential administration issues when they review and provide comments on trust
agreements during the intake process. The discussion will also cover common provisions
that require template language and common errors made by drafters.

Presenter/Discussion Leaders: Jane Gorham Ditelberg and Melissa Dougherty

DISCUSSION 2: Know Your Client Process — Unlocking The “Black Box”

The discussion will pull back the curtain on the types of procedures that fiduciaries follow,
and the systems and methods that fiduciaries use, when conducting “know your client”
processes. The discussion will also cover the compliance and reputation risk issues that
are implicated by KYC procedures.

Presenters/Discussion Leaders: Amanda D’ Arcy and Cynthia Brown
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ACTEC Executive Committee Liaison Report
2025 Annual Meeting

. Thanks to the Program Committee chaired by Stephanie Loomis-Price (WA),
all the Committee members, show-runners and speakers for an impactful
line-up of Professional Programs (CLE) for this Annual Meeting.

. The L. Henry Gissel, Jr. Spirit of ACTEC Lecture is Friday, March 21, 10:15
a.m. to 11:15 a.m., presented by Past President, Ann B. Burns, examining
the importance of collaborative relationships in our profession. Saturday’s
schedule features The Annual Joseph Trachtman Memorial Lecture, 9:45
a.m. to 10:45 a.m., Counting Down, Counting Up: Flourishing, presented by
Past President Stephen (Steve) R. Akers, exploring well-being and how
estate planners can help clients and families thrive.

. As ACTEC Fellows are aware, there is a current shortage of law school
graduates pursuing careers in trust and estate law. On behalf of the
College, President Susan D. Snyder has reached out to the directors of law
school career centers in the U.S., with an invitation to arrange an ACTEC
presentation for students about the exceptional career prospects in the
trust and estate practice. This initiative is coordinated by the Long Range
Planning Committee.

. Please take a moment to reach out and thank the sponsors supporting this
Annual Meeting. The sponsor display area is in the Flores Ballroom Foyer.

. Following the conclusion of the Annual Meeting, a survey seeking feedback
on your meeting experience including the program schedule, opportunities
to network, tours, special events and the meeting venue will be sent to all
attendees.
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6. The 2025 Summer Meeting is scheduled June 18-22, Montreal, Quebec,
Canada at the Le Centre Sheraton. The Summer Meeting Schedule of
Events will be available after the conclusion of the Annual Meeting.

7. The 2025 Fall Meeting dates in Austin, TX have changed. New dates were
announced in January and are October 20-23, 2025.

8. To be considered at the 2025 Fall Meeting at the Fairmont Austin in Austin,
TX, nominations must be received by the national office, ready to poll by
these deadlines: Nominations for International Fellows Monday, June 23,
at 4:30 p.m. Eastern Time and Nominations for Fellows and Academic
Fellows Monday, July 28, 4:30 p.m. Eastern Time. Nominations received
after these deadlines will be held over for the 2026 Annual Meeting at the
JW Marriott Water Street & Tampa Marriott Water Street in Tampa, FL.

9. See the Meetings Announcements sent each Monday for the list of
upcoming National, State, Regional, and ACTEC Fellows Institute Meetings.

10.Keep up with the news, educational opportunities, webinars plus resources
of the College and read the Weekly Update issued each Friday.



https://www.actec.org/event/2025-summer-meeting/
https://www.actec.org/event/2025-fall-meeting/
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ACTEC Foundation Liaison Report
2025 Annual Meeting

. The ACTEC Foundation welcomed the 10" Class of Dennis |. Belcher Young
Leaders in September 2024. To date, fifteen former Young Leaders have
been elected to the College through this Foundation grant-funded program
of ACTEC's Diversity, Equity and Inclusivity Committee.

. Stop by the Foundation’s booth for a copy of The ACTEC Foundation’s 2025
Annual Meeting Newsletter.

. The Foundation-funded ACTEC Trust and Estate Talk Podcast has had over
633,000 total podcast downloads from 2018 to 2024.

. The ACTEC Foundation website has a brand new look! Check it out, and get
updates on the programs the Foundation supports and the stories of the
people the Foundation has impacted: www.actecfoundation.org

. The 2025 Mary Moers Wenig Student Writing Competition is now open. 2L
and 3L students in ABA-accredited law schools should submit papers by
June 30, 2025, and winners will be announced by July 15, 2025.

. The Foundation is reviewing a new Mission Statement. Come to the Board
of Directors meeting on Saturday, March 22 at 1:15 pm Pacific to hear the
discussion. The Foundation will also be considering several interesting
grant proposals.

Please support your ACTEC Foundation with a donation at
actecfoundation.org/DonateNow.
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The American College of Trust and Estate Counsel
Fiduciary Administration Committee

ACTEC Fall Meeting 2024
Chicago, Illinois

Thursday, September 19, 2024
3:30 PM - 6:00 PM CST

MEETING MINUTES

Announcements: The ACTEC Fiduciary Administration Committee meeting began with an
announcement regarding the need for a volunteer to conduct a webinar for ACTEC/ALI-CLE.

Report of the Trustee Guide Subcommittee:

L. Background: Natalie Perry and Theresa Lancaster are leading the Trustee Guide
Subcommittee.
II. Updates: They have divided the project into four key topics and are aiming to

have a preliminary draft completed by the summer of 2025.

Brief Introduction to the Topic for Future Discussion
By: Suzanne L. Shier

I. Sustainable Stewardship, ESG and Me. Jack Terrill convened an informal
working group in the summer of 2023 to explore the concept of a trust-based
counterpart to Low-Profit Limited Liability Companies (L3Cs). The discussion
included insights from the Global Alliance of Impact Lawyers, which focuses on
shifting corporate models to ensure businesses operate as a force for good. The
Committee considered ways to engage the trust community in similar efforts and
whether this topic should be included in the agenda for the next Fiduciary
Administration Committee meeting. Members also discussed whether these issues
are being raised in conversations with clients.

Meeting Theme: Conflict of Laws

Discussion 1: Uniform Conflict of Laws Act

Discussion Leader: Ronald Scalise and Turney Berry

Ronald Scalise and Turney Berry led a discussion focused on the development of the
Uniform Conflict of Laws Act (the “Act”), the challenging and controversial (and not so
controversial) aspects of the Act, Fellow’s experiences with conflict of laws, and the implications
of the enactment of the Act by States.



II.

I11.

Development. Mr. Berry began the discussion by introducing how the American
Law Institute’s development of the Act works and the level of involvement by
ACTEC Fellows as observers and liaisons. The American Law Institute is
collaborating with the Uniform Law Commission on conflict issues with respect to
trusts and estates.

Drafting Process. The drafting process is a long process. There are two-day draft
sessions and one meeting where the draft Act is read to Commissioners.

There will be a drafting meeting at the end of October. ACTEC members are
welcome to attend and offer their perspective.

The American Law Institute is considering issues with trustees in different states
and advisers and trustees in different states. There have historically been different
rules for land and movables and today those distinctions do not seem to make sense.

Conflicts of Law Issues. Mr. Scalise addressed the increasing complexity of
conflicts of law issues in trust administration. He noted that there are few statutory
provisions on this topic, making it necessary to rely on the Restatement when such
conflicts arise. However, the Restatement was written in the 1970s and is now
outdated. The current project aims to reconsider many of these rules with a focus
on preserving the settlor’s intent and allowing them to select the governing state
law. Nonetheless, certain limitations are necessary, particularly when a chosen
law would violate the public policy of the state with the most significant connection
to the trust.

The Act will aim to incorporate the following principles. The traditional
distinctions in conflict-of-law rules regarding real estate may no longer be practical.
Additionally, there are ongoing efforts to address differences between inter vivos
and testamentary trusts, recognizing that in some cases, these distinctions remain
relevant. For substantive validity issues, such as the rule against perpetuities,
capacity, or undue influence, the settlor can select the applicable law. Specifically,
for capacity and undue influence, the settlor may choose the law of their place of
residence or the state they moved to. For the rule against perpetuities, the selected
law must have a substantial relationship with the trust and must not violate the
public policy of the state with the most significant connection to the trust.

Regarding the law governing trust administration, the chosen state must have a
significant relationship to the trust or be the principal place of administration. If
the settlor does not specify a governing law, a backstop rule applies, designating
the jurisdiction where the most active fiduciary administration occurs.
Additionally, Section 207(b) provides that the law governing administration
changes when the principal place of administration changes, unless the trust
agreement states otherwise.

Following Mr. Scalise’s remarks, there was an open discussion on related issues



and concerns. It was noted that the development of this Act will extend beyond the
usual two-year timeframe and is expected to take longer.

Discussion 2: Changing Governing Law and Situs Accompanying Trust Migrations and

Modifications

Discussion Leaders: Suma Nair and Daniel Hayward

Next, Suma Nair and Daniel Hayward led a discussion on the “how” and “why” of
changing situs and governing law of trusts and the challenges and opportunities that accompany

such changes.

II.

Situs.

The Committee discussed the different types of situses associated with trusts. There
are four primary types: administrative situs, which refers to where the
administration of the trust primarily occurs and may influence jurisdictional and tax
situs; locational situs, which pertains to where intangible and tangible property is
situated; tax situs, which determines the trust’s tax obligations; and jurisdictional
situs, which dictates the courts that have authority over the trust, noting that this
can sometimes be non-exclusive.

Principal Place of Administration.

The discussion also covered the principal place of administration. Under the
Uniform Probate Code (UPC), a trust must be registered in its principal place of
administration. However, the Uniform Trust Code (UTC) supersedes the UPC in
regard to trusts, defining the principal place of administration as where the trustee
is located. The Committee also considered whether a trustee has a duty to advise
beneficiaries or interested parties about a change in situs. Language from the
Restatement, UPC, and UTC suggests that such a duty may exist. Additional issues
related to relocating trust administration across jurisdictions were also explored.

Todd Flubacher adjourned the meeting at 5:55.
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General Assembly Raised Bill No. 1399

January Session, 2025 LCO No. 5384

*05384 BA_*

Referred to Committee on BANKING

Introduced by:
(BA)

AN ACT CONCERNING LIMITED PURPOSE TRUST COMPANIES.

Be it enacted by the Senate and House of Representatives in General
Assembly convened:

Section 1. (NEW) (Effective October 1, 2025) (a) As used in this section:

(1) "Connecticut bank" has the same meaning as provided in section

36a-2 of the general statutes;

(2) "Federal bank" has the same meaning as provided in section 36a-

2 of the general statutes;

(3) "Out-of-state bank" has the same meaning as provided in section

36a-2 of the general statutes;

(4) "Representative trust office" means an office established by a
limited purpose trust company to provide marketing, business
solicitation and administrative services to the company, but at which

licensed business activity of the company is not conducted; and

(5) "Trust office" means the business office of a limited purpose trust
company at which the company's licensed business activity is

LCO No. 5384 Unauthenticated Copy 10f4



Raised Bill No. 1399

transacted.

(b) Any person may apply to form a limited purpose trust company
by delivering to the Banking Commissioner a notice and application
pursuant to subsection (c) of this section.

(c) (1) A person applying to form a limited purpose trust company
pursuant to this section shall deliver to the Banking Commissioner a
notice and application for a certificate, in a form and manner prescribed
by the commissioner, and a fee, as determined by the commissioner. The
application shall include the following: (A) The name under which the
limited purpose trust company will conduct business; (B) the name of
each officer of the limited purpose trust company; (C) the location of the
principal office of the limited purpose trust company within the state;
(D) the purpose for which the limited purpose trust company is to be
formed and the nature of the business to be transacted; (E) the amount
and classes of the limited purpose trust company's capital stock and the
number of shares into which any class is to be divided; and (F) such

other information as the commissioner deems necessary.

(2) The Banking Commissioner may hold a hearing upon the matters
included in the notice and application.

(d) The Banking Commissioner may, under such terms and
conditions as the commissioner may require, if satisfied that the public
convenience and advantage will be promoted and that competition
among financial institutions will not be unreasonably affected, grant a
certificate to establish a limited purpose trust company for the purpose
of conducting trust and fiduciary business authorized under chapter 665
of the general statutes and any other law applicable to a Connecticut
bank, provided (1) the limited purpose trust company shall have
sufficient capital to support such limited purpose trust company's
business operations, and (2) any such limited purpose trust company
shall not accept deposits, make loans or otherwise carry on the business
of a Connecticut bank, federal bank, out-of-state bank or any other

LCO No. 5384 Unauthenticated Copy 20f4



Raised Bill No. 1399

banking business in the state.

(e) After receiving a certificate to establish a limited purpose trust
company from the Banking Commissioner, the company may file the
company's articles of organization with the Secretary of the State. Upon
filing such articles of organization, the company shall be eligible to
conduct business, except that the certificate shall be deemed to be
revoked if the company does not commence business within one year
after the date the commissioner issues the certificate.

(f) A limited purpose trust company may establish and maintain a
trust office or a representative trust office in any state other than this
state. A limited purpose trust company intending to establish an out-of-
state trust office or representative trust office shall file a notice with the
Banking Commissioner. The notice shall be in a form and manner
prescribed by the commissioner and shall contain the name and address
of the limited purpose trust company and the location of the proposed
office, and be accompanied by a copy of a resolution of the company's
board of directors authorizing the establishment of the out-of-state
office. The company may commence business at the out-of-state trust
office or representative trust office upon the expiration of thirty days
after the date such notice is received by the commissioner, except that
such thirty-day period may be extended if the commissioner provides
written notice to the company disclosing that additional information is
required.

(g) A limited purpose trust company established under the laws of
another state, or an institution established under the laws of another
state that the Banking Commissioner determines to be substantially
similar to a limited purpose trust company, may establish and maintain
an office in this state if the commissioner determines that the laws under
which such out-of-state company or similar institution was established
expressly authorize, under conditions not more restrictive than the
conditions imposed by the laws of this state, a limited purpose trust
company established under this section to establish and maintain an

LCO No. 5384 Unauthenticated Copy 3of4



Raised Bill No. 1399

office in the state where such out-of-state company or similar institution

was established.

(h) A limited purpose trust company may be merged, consolidated,
converted, liquidated or dissolved, or cause such company's charter to
cease to exist, in such a manner as the commissioner may prescribe and

subject to any terms or conditions the commissioner may impose.

(i) This section shall not apply to an attorney licensed to practice law
in the state or to a person exercising trust or fiduciary powers in the state

under lawful authority.

() The commissioner may adopt regulations in accordance with the
provisions of chapter 54 of the general statutes to carry out the
provisions of this section. Such regulations may govern the affairs of a
limited purpose trust company, provide for examinations of a limited
purpose trust company, establish procedures for such examinations and
specify which provisions of the general statutes, including, but not
limited to, title 36a of the general statutes, shall apply to a limited

purpose trust company.

This act shall take effect as follows and shall amend the following
sections:

Section 1 ‘ October 1, 2025 ‘ New section

Statement of Purpose:
To authorize the establishment of limited purpose trust companies.

[Proposed deletions are enclosed in brackets. Proposed additions are indicated by underline, except
that when the entire text of a bill or resolution or a section of a bill or resolution is new, it is not
underlined.]

LCO No. 5384 Unauthenticated Copy 40f4



® Gideon Rothschild PLLC
44 Deer Run Road
New Hartford, CT. 06057
Ph: 646-315-1044
gideonesg@gmail.com

February 28, 2025

The Honorable Jason Doucette
The Honorable Patricia B. Miller

Re: Testimony in support of Raised Bill No. 1399, An Act Concerning
Limited Purpose Trust Companies

Dear Co-Chairs Doucette and Miller:

| am pleased to submit this testimony in support of Raised Bill No. 1399
which would permit establishment of limited purpose trust companies. By
way of background, | am a trust and estate attorney and have been
engaged by several clients to act as trustee for them in my individual
capacity. | considered forming an entity to provide my trustee services for
continuity purposes (avoiding the need to “pass the torch”) to another
individual which may require probate court proceedings. However, such
entities, under present law, would be subject to the extensive regulatory
regime under the banking laws.

A number of states currently have limited purpose trust statutes Most
notable of these is Massachusetts which enacted such law in 2012. The
limited purpose trust companies registered there are prohibited from
accepting deposit accounts and lending activities and are subject to
minimal regulatory oversight. As a result many law firms in Massachusetts
have created such entities to enable them to service their trust clients


mailto:gideonesq@gmail.com

thereby providing for continuity - which would not exist if the client’s
individual attorney were designated and either retires, resigns or dies.

In addition, recent legislation in Connecticut (in 2020) has updated the
state’s trust provisions to allow for more flexibility in trusts by permitting
“directed trusts” and self-settled spendthrift trusts, commonly referred to
as “asset protection trusts”. Since the passage of these modern trust laws |
have spoken to many colleagues to assess whether banks and established
trust companies have promoted and accepted such trusts in our state. In
addition, | have urged my clients to establish trusts under their Wills so as
to protect the assets from a beneficiary’s divorce or potential creditors.
Such trusts, for more modestly wealthy individuals, are often not viewed as
desirable by the financial institutions due to their potential for minimal fee
income.

Other planning tools for moderately wealthy individuals consist of
establishing trusts to qualify for Medicaid benefits or special needs trusts
for beneficiaries with disabilities. These trusts are also funded typically
with a modest amount of assets which the larger banks and trust
companies prefer not to accept.

In many instances out of state limited purpose trust companies are willing
to charge a fixed fee of as little as $4000 per year to provide directed trust
services. In a directed trust, persons other than the trustee are designated
to direct investments and distributions. Such persons are subject to
fiduciary standards of care under our trust laws and the trust instruments
they serve pursuant to.

In my experience, most banks are hesitant to accept such smaller trusts (or
“asset protection” trusts for fear of potential litigation). Thus, there is space
for a limited purpose trust company to provide for such trusts. For the
foregoing reasons, there should be minimal concern of competition against
the big banks.



Finally, there are significant tax benefits to out of state resident trusts by
appointing a trustee in Connecticut. For example, an irrevocable trust
established by a New York resident having no New York source income or
tangible property can designate a trustee in another state (i.e. Connecticut)
and avoid New York income tax. The trust would also be exempt from
Connecticut income tax as it was not settled by a Connecticut resident.
Thus the trust can avoid approximately a 9% tax while incurring a minimal
directed trustee fee and continue to use their preferred investment
manager.

In view of the foregoing benefits, minimal impact of competition and
potential for increased state revenue | urge the Committee to issue a
favorable report to the General Assembly. Thank you,



ACTEC March 2025 Annual Meeting
Fiduciary Administration Committee
March 21, 2025

DISCUSSION 1: Trustee’s Review of Trust Agreement —
Identifying Risk and Administrative Issues

Presenter/Discussion Leaders: Jane Gorham Ditelberg and Melissa Dougherty

Discussion Outline:

I.  Why do corporate trustees need to review the documents?
II. What are bank attorneys looking for when they review the documents?

III. Why is it a good thing for me as a drafting attorney to allow a proposed corporate trustee to
review the documents before they are signed?

IV. If the corporate trustee requests adjustments, what are your options to address?

V. Best practices for working with bank attorneys

Written Materials:

1. The Northern Trust Company Modern Trust Provisions

2. Czapek, Christine Socha, Esq., Enforcement of Arbitration Clauses in Wills and Trusts
(ACTEC 50-state survey, updated as of 2/27/2024)

3. Garlovsky, Elizabeth A., Navigating Unique Issues in Settlement of Trusts and Estates
Disputes (reproduced from ACTEC 2023 Fall Meeting Fiduciary Litigation Committee
Materials)

Disclaimer: The views expressed in this discussion are those of Melissa Dougherty individually and should not be
construed to be the position of PNC Bank, National Association or any of its affiliates.

NTAC:3NS-20



The Northern Trust Company

Modern Trust Provisions
The Northern Trust Company has developed certain provisions to share with drafting attorneys
covering issues where we often see difficulties in administering trusts. The following is an excerpt:

ACQUISITION AND RETENTION OF LIFESTYLE ASSETS

Clients may want to hold “lifestyle assets” in trust for their use and enjoyment and for other reasons
including privacy, facilitating payment of expenses or for governance of co-owned assets. In some
cases, trustee may want to hold such assets in trust for a beneficiary’s use and enjoyment rather than
making a discretionary distribution to a beneficiary to acquire lifestyle assets when the trustee
determines that it would be in a beneficiary’s best interests not to own the asset in their individual
name for creditor protection or to preserve assets for remainder beneficiaries or if a material purpose
of the trust is to maintain legacy assets, such as a family cottage. For grantors who want to permit
retention of lifestyle assets in trust or to allow trustees flexibility to acquire and maintain these assets
for beneficiaries, consider the following language:

Note: Northern Trust directed trustee language is available upon request.

This Trust or any other trust created under this instrument may acquire, hold, directly or indirectly

through entities?, non-income producing and depreciating assets including art, collectibles, aircraft,
automobiles, yachts, seasonal or vacation homes or any other asset used, occupied or enjoyed by a
beneficiary (” lifestyle assets”) upon such terms and for any purposes as determined by the Trustee.

The Trustee is authorized to pay all maintenance expenses, operating costs including employees, costs
of improvement, repair, expansion and renewal, license fees, insurance, property or use taxes for
lifestyle assets from the income or principal of any such trust in the Trustee’s sole discretion.
Notwithstanding any other provisions of this trust agreement or applicable law to the contrary, the
Trustee is authorized to acquire and retain indefinitely any and all lifestyle assets in trust without regard
to whether or not such property is unproductive, underproductive, wasting or a kind of property in
which the Trustee may otherwise legally invest and regardless of any rule of law concerning
diversification or total return performance.

[Attorney to add descriptive explanation by the Grantor of reason(s) why the Grantor is permitting the
Trustee to acquire or retain the lifestyle assets.] [The Trustee may acquire and retain lifestyle assets for
beneficiaries’ use as an alternative to making distributions to a beneficiary or a beneficiary acquiring
assets in a beneficiary’s individual name.]?

Notwithstanding the Prudent Investor Rule under applicable state law or any other provision of this
instrument, lifestyle assets constitute proper investments of trust principal, even though they may lack
liquidity, will be subject to depreciation and may be wasting assets and may constitute a large
percentage or all of the principal of such trust. The prudent investor rule of applicable state law is
expressly waived with respect to lifestyle assets, as is any duty to diversify lifestyle assets. To the extent
the retention of lifestyle assets may be inconsistent with any duty of impartiality as to different
beneficiaries of the trust, such duty shall not exist and is expressly waived even though investment in
other assets might have resulted in more assets available for a particular beneficiary or class of
beneficiaries, either in the short term or the long term.

NTAC:3NS-20



The Trustee shall incur no liability whatsoever for retaining lifestyle assets pursuant to this Section, and
the Trustee shall be indemnified, protected, and held harmless, from and against any and all losses,
claims, demands, costs, damages, liabilities, expenses of any nature (including reasonable attorneys’
fees and costs), judgments, fines, settlements, and other amounts arising from or relating to, directly or
indirectly, the acquisition of and indefinite retention of lifestyle assets. This indemnification shall be
provided from and out of the assets of the trust and shall apply regardless of whether the Trustee is
acting a Trustee of such trust at the time any such loss, claim, demand, cost, damage, liability, expense,
judgment, fine, settlement or other amount is asserted, paid or incurred.

1Owning such assets through an entity such as an LLC or partnership may be desirable for a number of reasons, such as to
reduce liability, provide additional privacy, address the governance of co-owned assets, or provide for management by a
general partner or LLC manager.

The Trustee is encouraged to consider investing in such assets for a beneficiary’s use and enjoyment rather than making
discretionary distributions to a beneficiary to acquire such assets in the beneficiary's own name when the Trustee determines it
would be in the best interests of the beneficiaries of the Trust for any reason, including but not limited to protecting such assets
from creditor claims, facilitating the payment of expenses from the Trust’s assets, simplifying co-ownership by beneficiaries,
protecting the rights of remainder beneficiaries, and ensuring that the material purposes of the Trust are carried out.

Note: For access to the complete set of Northern Trust’s Modern Trust Provisions, please go to Modern
Trust Provisions | Northern Trust or

NTAC:3NS-20


https://www.northerntrust.com/united-states/institute/modern-trust-provisions
https://www.northerntrust.com/united-states/institute/modern-trust-provisions



















entity. * Many states, however, have rejected the entity approach because a trust or
estate does not have a recognized separate legal existence.

e Both Fiduciary and Entity/Beneficiary. In even other states, the prevailing view is that
the client is a hybrid of fiduciary and beneficiary, a type of joint representation.'* This
would mean that the beneficiary is entitled to the same duties as the fiduciary is entitled,

rendering the beneficiary a clie
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Rules (particularly Model Rule 4.3) provide the ethical framework for the lawyer to navigate an
unrepresented party during settlement. As Model Rule 4.3 states, the lawyer must make the
relationship clear to the unrepresented party, and the lawyer cannot imply to the unrepresented
party that the lawyer is disinterested. If the lawyer believes that the unrepresented party thinks
such lawyer is neutral or independent, the lawyer needs to correct the misunderstanding and
explain to the unrepresented party whose interests the lawyer represents.'* Further, an attorney
should encourage the unrepresented party to seek their own counsel. Even if discussed before
settlement or negotiations begin, encouragement for independent counsel’s review should be
reiterated again if and when a settlement agreement is circulated with an unrepresented party for
signature.

Model Rule 4.3 does not preclude the lawyer from practical methods to move settlement.
Specifically, the Model rules say attorney can, e.g., (i) prepare draft settlement documents, (ii)
negotiate on her client’s behalf, (iii) explain in the lawyer’s own view of the meaning of a
document or the lawyer’s view of the underlying obligations, etc.!> Lawyer cannot provide any
sort of legal advice if the unrepresented person’s interests are or have reasonable possibility of

becoming conflicting with lawyer’s client’s interests. For practical purposes, this means that the

4 See In re Complaint as to the Conduct of Klemp, 363 Ore. 62, 77-78 (2018). The attorney violated professional
rules of conduct when the lawyer did not correct the individual’s belief that the lawyer represented the person,
including bringing a power of attorney for signature and visiting the unrepresented person to bring the power of
attorney to her. /d.

15 MoDEL R. OF PROF. CONDUCT, R. 4.2 cmt 2, (ABA 2020). “The Rule distinguishes between situations involving
unrepresented persons whose interests may be adverse to those of the lawyer’s client and those in which the person’s
interests are not in conflict with the client’s. In the former situation, the possibility that the lawyer will compromise
the unrepresented person’s interests is so great that the Rule prohibits the giving of any advice, apart from the advice
to obtain counsel. Whether a lawyer is giving impermissible advice may depend on the experience and sophistication
of the unrepresented person, as well as the setting in which the behavior and comments occur. This Rule does not
prohibit a lawyer from negotiating the terms of a transaction or settling a dispute with an unrepresented person. So
long as the lawyer has explained that the lawyer represents an adverse party and is not representing the person, the
lawyer may inform the person of the terms on which the lawyer's client will enter into an agreement or settle a matter,
prepare documents that require the person's signature and explain the lawyer's own view of the meaning of the
document or the lawyer's view of the underlying legal obligations.” Id. (emphasis added).
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lawyer cannot seem to the unrepresented person that the lawyer is offering an authoritative or
disinterested view of the law. In any communication, it would be best practice for the lawyer to
remind the unrepresented person that the lawyer represents another party. When explaining the
lawyer’s view of the meaning of a document or underlying obligations, the lawyer should take care
to avoid giving legal advice to unrepresented parties. '®
Given the restrictions imposed by Model Rule 4.3, a lawyer may find alternative dispute
resolution (“ADR”)!” helps establish a boundary between the lawyer’s role in settlement
negotiations and an unrepresented party.'® The use of ADR in the context of trust and estate
settlement is further discussed below in Section I'V.
b. Binding Settlements for Unrepresented and Non-Participating
Beneficiaries/Heirs.
For trusts, the Uniform Trust Code (“UTC”) allows interested persons to enter into a binding

nonjudicial settlement agreement (“NJSA”) with respect to any matter involving the trust. That

16 See, e.g., People v. Mascarenas, 2004 Colo. Discipl. LEXIS 88, (2004). The Office of the Presiding Disciplinary
Judge of the Supreme Court of Colorado found that an attorney who (i) failed to advise the unrepresented person seek
independent counsel and (ii) stated to the unrepresented person that the documents intended for the unrepresented
person’s signature were “legal” and “ok™ constituted giving legal advice that violated Colorado’s adopted version of
Model Rule 4.3. Id. See also ISBA Advisory Opinion on Professional Conduct, Opinion No. 93-1, stating: “An
attorney may communicate with an unrepresented party, provided that the attorney does not give advice or permit the
assumption that the attorney is a ‘disinterested’ party”. Ill. State Bar Ass’n. Bar, Op. 93-1 (2020); see also, Susan
Humiston, BENCH + BAR OF MINNESOTA BAR (September 1, 2022),
https://www.mnbar.org/resources/publications/bench-bar/columns/2022/09/01/your-ethical-duties-in-dealing-with-
unrepresented-persons (“Even if the unrepresented person understands the lawyer’s role, giving legal advice, except
the advice to secure counsel, is not allowed”).

17 ADR encompasses an array of non-judicial proceedings, the most common being arbitration and mediation.
“Arbitration” simply being the act of resolving dispute by person appointed by the parties or given authority by
statute or otherwise. (See ACTEC Arbitration Task Force Report 2006). “Mediation” being the ADR process by
which a neutral third party works with disputants to reach a mutually agreeable resolution.

18 R. A. Holmes, Unrepresented Party (Pro Se) Arbitrations-Part 1: The Arbitrator’s Duty and the Fairness
Imperative, DISPUTE RESOLUTION JOURNAL, 70(2), 97-107 (2015), https://www.proquest.com/scholarly-
journals/unrepresented-party-pro-se-arbitrations-part-1/docview/1704357390/se-2 (discussing best practices for an
arbitrator to manage a pro se case, discussing best practices for an arbitrator to manage a pro se case, including using
(i) An initial case assessment and formation a pro se case management (ii) The formation of an effective arbitrator-
case administrator team, (iii) Early arbitrator engagement of the parties, (iv) Embracing the role of arbitrator as
educator, (v) Open, accommodating and impartial conduct of the proceedings, and (vi) Prompt and Clear
documentation of all actions, rulings and awards) (emphasis added)).
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said, the NJSA cannot bind the parties in a way that violates a material purpose of the trust.!” As
is discussed in Section [V below, the UTC appears to encourage resolution of issues by other non-
litigious methods, such as mediation and arbitration. However, an issue often arises where a
beneficiary who needs to sign the settlement agreement cannot be reached, is incapacitated, is a
minor, or simply refuses to participate in negotiations.

The UTC provides virtual representation for beneficiaries who are “minors, incapacitated, or
unknown, or a beneficiary whose identity or location is not reasonably ascertainable” for the
purposes of settlement of disputes, judicially and nonjudicially, giving consents to certain actions,
and giving of notices.?’ Section 303 of the UTC provides the fiduciaries who may represent and
bind a beneficiary. Section 304 provides for virtual representation of a beneficiary so long as such
virtual representative has a “substantially identical” interest in connection with the particular issue
at hand. Should these representations feel inadequate, Section 305 provides court authority to
appoint a representative who may represent and bind the interests of the beneficiary. 2!

These provisions provide much needed flexibility for the beneficiaries to resolve issues
outside of court proceedings when not all beneficiaries may be present or able to be present to
negotiations or sign the agreement. But what about mediation and arbitration where a beneficiary
is known and capable, just unwilling to participate or sign an agreement? Recent case law speaks
to this very issue—a common theme in most cases being that meeting the procedural requirements

is key.??

9 UNIF. TR. CODE § 111(c) (UNIF. LAW COMM’N amended 2003).

20 UNIF. TR. CODE §§ 301-305 (UNIF. LAW COMM’N amended 2003).

2! Id. at §§ 303-305. The special exception to Section 304 being that virtual representation under this section cannot
apply should there exist a conflict of interest between the representing party and the party being represented.

22 Across multiple jurisdictions, the general logic appears to be that trust proceedings are “in rem”, with “decisions
binding on ‘all persons having adequate notice, whether or not they actually participate in the proceeding.” S. I
Strong, Mandatory Arbitration of Internal Trust Disputes: Improving Arbitrability and Enforceability Through
Proper Procedural Choices, 28 ARB. INT'L 591 (2012).
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In Horn v. Hehra (In re Estate of Terry Broemer), the Court of Appeals of Michigan
determined that an heir who did not participate in court-ordered mediation was bound by the terms
of the settlement agreement reached by the participating heirs when all interested parties received
notice of the mediation and notice of the court hearing to approve the settlement agreement
pursuant to Michigan law.?* At issue in the lawsuit was admissibility of unsigned will after an
intestate estate had been opened and a representative appointed.?* When the unsigned will was
eventually admitted pursuant to Michigan law, the heirs contested the will. In response, the judge
ordered the parties to mediation. The representative of the estate properly notified all heirs of the
mediation and that they would otherwise be bound by the actions of the representative during such
mediation. When a settlement agreement was reached by the attending parties?’, the representative
served notice of the petition to approve the settlement agreement by court hearing. A few months
after the settlement agreement was approved by the court, one heir, who did not participate in the
mediation, and who did not attend the hearing to approve the settlement agreement, filed an action
to set aside the will.2® The court determined that because (i) the heir had notice of the mediation
and that she would be bound by the actions of the personal representative, and (ii) the heir had
notice of the petition and failed to timely file an objection, the heir was bound by the terms of the
settlement agreement entered without her.?’ By such finding, the court expanded the power of the
personal representative to enter into settlement agreements at mediation on behalf of non-

participating heirs.

23 Hornv. Hehra (In re Estate of Terry Broemer), No. 360571 LEXIS 948, 10 (Mich. App. Feb. 9, 2023).

2 Id. at2.

25 1t should be noted that parties reached an agreement that would benefit both the legatees under the testator’s
unsigned estate planning documents and the heirs of the decedent’s intestate estate. So, the non-participating heir
was entitled to a portion of the estate pursuant to the terms of the settlement agreement. Id. at 5.

26 Id

27 Id. at 9-10.
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The California Court of Appeals reached a similar result in Breslin v. Breslin. In Breslin,
the court found that an interested party who received proper notice but did not participate in the
court-ordered mediation was bound by the result reached in mediation.?® In this case, the trustee
petitioned the probate court to determine trust beneficiaries as there was missing information not
attached to the trust’s restatement.?” The trustee provided notice as required under California law
to all potential trust beneficiaries of the hearing on the petition. At the hearing, the court ordered
mediation as a prerequisite to an evidentiary hearing. All potential trust beneficiaries received
notice of the mediation, but some did not participate. The settlement agreement ultimately
excluded the non-participating potential beneficiaries as beneficiaries of the trust.’® The court
found that non-participation in court-ordered mediation was akin to not participating in a trial—
either being an essential part of the probate proceedings and that by not attending the mediation,
the non-participating party forfeited its interest.*! In contrast to Horn, Breslin reaches a rather strict
result. While the heir in Horn ended up receiving some part of the estate by the terms of the
mediation settlement agreement, the Breslin potential beneficiary’s interest was extinguished by
failing to participate in the mediation proceedings.

In Maxwell v. Edwards, the Court of Appeal of Florida held that a settlement agreement

could not be binding over the beneficiary who did not enter into the agreement with other trust

28 Breslinv. Breslin, 62 Cal. App. 5th 801, 807 (April 5, 2021).

2 Id. at 803.

30 The grantor executed a declaration of trust and a restatement that reference an Exhibit A for residuary
beneficiaries. At the time of the grantor’s death, there was no Exhibit A attached to the restatement and none was
ever found; however, the trustee did find a document along with the grantor’s other estate planning documents that
listed 24 charities and percentages associated with them. The trustee filed a petition to determine the residuary
beneficiaries of the trust in the absence of Exhibit A. There were various non-participating parities, all being
charities named on the document found by the trustee along with the other estate planning documents. See,
generally, Id. at 804.

31 Id. at 806 (describing the similarity between a court orders a trial and orders ADR as a means to resolve the issue
at hand, stating that “the probate court’s mediation order would be useless if a party could skip mediation and
challenge the resulting settlement agreement”).
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beneficiaries where the beneficiary filed an objection to the settlement agreement and the court
never entered a default against the beneficiary.3? Interestingly, the beneficiary in Maxwell was
inactive in proceedings involving the other beneficiaries, including a mediation and an
interlocutory appeal before the settlement agreement was entered and no default was ever entered
against him.

In re Trust Agreement of Johnson, the Court of Appeals of Minnesota held that a mediation
agreement was binding on the co-trustee who entered into the agreement during the mediation, and
went on record before the court at the hearing approving the settlement stating that he approved
the agreement.?® The co-trustee argued that the settlement agreement should be set aside because
he was not represented during the mediation and that he was not given an opportunity to consult
with an attorney before signing the agreement.** The court held that because the mediation
agreement stated that any party uncertain about their rights under the agreement should seek
counsel before executing same, that the co-trustee was foreclosed from setting aside the agreement
based on a lack of counsel.?® Further, the co-trustee went on record at the hearing to approve the
settlement agreement, stating that he had no issues or concerns with agreement.3®

The selection of caselaw discussed in this section highlight the importance of following
procedure set forth by state law to ensure a settlement agreement, including an agreement resulting

from mediation, is binding. The above cases discuss circumstances, such as whether formal default

32 Maxwell v. Edwards, 345 So. 3d 323, 325-26 (Fla. 4d DCA 2022).

33 In re Trust Agreement of Johnson, No. A17-1765 LEXIS 483 (Minn. App. June 11, 2018) (unpublished opinion).
34 Id. at 8-9.

35 Id. A case like Johnson can be compared to one like Colburn Family Found. v. Chabad's Children, (a case not
involving trusts or estates, but a charity) where the New York Southern District Court found that a settlement
agreement was binding on non-profit corporation where the corporation had the opportunity to attain counsel to
review the agreement but neglected to so. Colburn Family Found. v. Chabad's Children, 739 F.Supp.2d 614, 621
(S.D.N.Y. 2011). These two cases portray that perhaps some courts do not pity parties, whether individual or non-
profit corporation, that do not utilize attorney review for settlement agreements which affect their rights or interests
in property despite warnings to do so.

36 Id.
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entered against a non-participating beneficiary, whether procedural notice of the proceedings was
provided, etc., that determine whether a settlement agreement should be entered enforceable
against a nonparticipating or unrepresented party.

II. ADR in Trust and Estate Settlement.

Statistically speaking, a majority of disputes are settled (particularly through mediation),
and trusts and estates disputes are no exception to that figure.>” Today, any method of resolving
disputes that is non-judicial falls under the umbrella term ADR, most notably mediation and
arbitration.*8

In the context of trusts, a majority of the disputes are internal disputes that involve
controversies between the parties to a trust, including trustees, trust protectors, beneficiaries,

investment advisors, etc.>® Because of the interrelated nature of the parties, alternative dispute

resolution offers a number of benefits including privacy, avoid costs of litigation, finding client-

37 ]. Ellen Bennett, Mark R. Caldwell, & Donovan Campbell, Jr., You Settled It, Right? Family Settlement
Agreements in Probate, Trust and Guardianship Disputes,11 TEX. TECH. EST. PLAN. CoM. ProP. L.J. 213, 214
(2019) (citing Jonathan D. Glater, Study Finds Settling is Better Than Going to Trial, N.Y. TIMES (Aug. 7, 2008),
https://www.nytimes.com/2008/08/08/business/08law.html (stating that eighty to ninety-two percent of cases settle.
38 ADR is broadly defined as a procedure for settling a dispute by means other than litigation. These methods
include mediation, arbitration, and more recently, collaborative law. See Armstrong World Indus. v. Travelers
Indem. Co., 2015 PA Super 109, 115 A.3d 342 (2015); Katie Shonk, What is Alternative Dispute Resolution?,
HARVARD LAW SCHOOL PROGRAM ON NEGOTIATION DAILY BLOG (August 22, 2023)
https://www.pon.harvard.edu/daily/dispute-resolution/what-is-alternative-dispute-resolution/. Collaborative law is a
newer form of ADR becoming more common in family law and divorce matters. The Uniform Law Commission
presented its Uniform Collaborative Law Act in 2009. See, e.g., Uniform Collaborative Law Act (UNIF. LAW
CoMM’N 2009). “The distinctive feature of collaborative law is, however, the disqualification requirement—the
enforcement mechanism that parties create by contract to ensure that problem-solving negotiations actually occur.
The disqualification requirement enables each party to penalize the other party for unacceptable negotiation
behavior if the party who wants to end the collaborative law process is willing to assume the costs of engaging new
counsel. ‘[EJach side knows at the start that the other has similarly tied its own hands by making litigation
expensive. By hiring two Collaborative Law practitioners, the parties send a powerful signal to each other that they
truly intend to work together to resolve their differences amicably through settlement.” Scott R. Peppet, The Ethics
of Collaborative Law, 2008 J. Disp. RESOL. 131, 133.” Id. The Uniform Collaborative Law Act has been enacted
thus far in 23 states by statute, and an additional 4 states have adopted the practice by ethics opinion. As of 2023, 4
additional states have bills pending based on the Uniform Collaborative Law Act.

39°S.1. Strong, Arbitration of Trust Disputes: Two Bodies of Law Collide, 45 VAND. J. TRANSNAT’L L. 1157, 1161
(Oct. 2012) [hereinafter Arbitration of Trust Disputes].
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driven solutions, sorting through emotional issues, etc. These benefits are discussed in greater

detail below.

Privacy. Trust/estate matters involve family secrets and disputes that can be embarrassing
to the parties.*® Litigating trust and estate disputes may force family members to testify in
open court before strangers about intimate matters. In contrast, ADR, such as mediation,
provides privacy and confidentiality. Behind the closed doors of a mediation or other
collaborative negotiation, parties may feel able to speak more openly.*! The mediator may
decide to privately caucus with one party and his or her counsel, thereby keeping some
information confidential and private from the rest of the group.

Avoiding Costly Litigation. Trustees and executors have an interest in preserving the assets
for the beneficiary’s or heir’s enjoyment. This benefit may be of particular interest to
unrepresented parties who may not have the means or who simply desire not to retain
counsel. The informal process (in contrast to court proceedings) associated with ADR may
allow meetings to occur more frequently, and for decisions to be made during the meetings,
or soon thereafter.*? Therefore, mediation also offers flexibility to parties who may not be
in the same geographical location, may have limited availability due to work or personal
obligations, etc. However, it is not advisable to tout the “efficiency” of ADR over litigation

proceedings.** While ADR can be more efficient, it is a client-driven process involving

40 Not to mention, professional trust companies, and the like, may prefer arbitration or similar ADR processes to
safeguard their reputations and the reputations of trust companies generally. See Lawrence Cohen & Marcus Staff,
The Arbitration of Trust Disputes, 7 J. INT'L TR. & CORP. PLAN. 203, 203 (1999).

41 See generally Mary F. Radford, Advantages and Disadvantages of Mediation in Probate, Trust, and Guardianship
Matters, 1 PEPP. Disp. RESOL. L.J. ISS. 2, 241, 241 (2001),

https://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1187&context=drlj [hereinafter Advantages and
Disadvantages of Mediation in Probate].

42 Advantages and Disadvantages of Mediation in Probate, supra note 41, at 249-50.

43 Arbitration of Trust Disputes, supra note 39.
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participants who may not be able to sit in extended sessions, express their views clearly or

reach decisions quickly.**

e Preservation of Relationships. ADR may further benefit the parties when there is expected
to be ongoing overlap between parties. In a personal injury lawsuit or like matter, parties
may walk away after resolution and never see each other again. In contrast, a trusts and
estates dispute may involve parties who need to work with each other in the future even
after a resolution has been reached on a particular issue. Further, those parties may remain
in the same social or business community. While litigation presents a “winner takes all”
approach, ADR allows the parties to reach an agreement specifically designed to meet their
needs perhaps that is “fairer” than a judicial order.*

In addition to the above, trusts and estates cases may involve tax, real estate, business
succession, family law, corporate law and/or estate administration issues. Judges may not be
familiar with all of these areas of the law. Without expertise, even the most well-meaning judge
may resolve one issue only to inadvertently spark others and spur further litigation. Therefore, the
parties may desire to hire a mediator or arbitrator who has practical experience and familiarity with
trust and estate issues.

Practitioners may consider the timing of a mediation or other ADR proceeding. Early
mediation is preferred to make the needs and interests of the parties known, making client-driven

results more accessible, and avoid litigation altogether. However, the lawyer should consider the

4 Id. at 250.

45 See Roger Fisher et al., GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING IN 4-14 (2d ed. 1991)
(discussing how the positional approach contrasted to the “problem solving” approach can lead parties to take
extreme positions and view the negotiation as a contest to be won); see also Julie MacFarlane, THE NEW LAWYER:
HoOw SETTLEMENT IS TRANSFORMING THE PRACTICE OF LAW 81-84 (2008).
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emotional context, e.g., a family member just passed, the parties may be grieving, and clarity of
thought perhaps more difficult to achieve than under typical circumstances. 6

There are two sides to every coin, and just as the benefits for ADR make non-judicial
proceedings a viable option, there are, of course, limitations. For example, logical analysis could
be limited where “fair” distribution of assets may not necessarily follow logic.*’ Further, ADR
may not always result in either financial savings or a more efficient process depending on the
circumstances. For example, in the context of mediation, if the dispute involves multiple sessions
over time, many parties will still need to retain counsel and the mediator may charge an hourly
rate comparable to attorneys. Additionally, a competent mediator will facilitate the parties voicing
their needs and interests to the other parties involved; however, even in mediation there is potential
for a more powerful party to overpower a weaker party, and these family power imbalances can
present a threat to client-driven solutions.*®

As a subtopic to ADR in trusts and estates disputes, it is worth briefly covering the
enforceability of ADR provisions in trust instruments. The comments published in the UTC
provide preliminary guidance on the Uniform Law Commission’s perspective—the UTC
“encourages resolution of disputes without resort to the courts by providing such options as the

[nonjudicial settlement agreement]”.*’ Paragraph (23) under Section 816 of the UTC encourages

trustees to use alternate methods for resolving disputes, such as mediation, arbitration, or other

46 See supra, note 8 (citing FARYL S. MOSS, MEDIATING FIDUCIARY DISPUTES (1998)).

47 What is “fair” to the attorneys and third parties may not be “fair” to the family members. For example, mediator
would need to help the group determine a fair distribution when “sentimental value is assigned to certain assets, or
where disproportionate shares are provided to beneficiaries, how the shares can be leveled but not necessarily
equally.” Hon. John H. Sugiyama (Ret.), The Limits of Logical Analysis in Estate and Trust Mediations, JAMS (Feb.
17,2023), https://www.jamsadr.com/blog/2023/sugivama-daily-journal-analysis-estates-trusts-mediations
(discussing the differing logical approaches clients and attorneys may take to determine what is a fair division of
assets).

48 Advantages and Disadvantages of Mediation in Probate, supra note 41, at 245-46.

49 UNIF. TR. CODE § 201, emnt. (UNIF. LAW COMM’N amended 2003).
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methods of ADR.*® These comments suggest that mandatory arbitration would be permissible
under the UTC. Additionally, the comments under Section 816 direct that grantors who wish to
encourage the use of ADR may draft to provide it.>!

While the UTC represents a significant step regarding the nonjudicial settlement of trust
disputes, other states go even further. For example, the states of I[daho and Washington explicitly
provide by statute a range of trust and estate issues that may be addressed and resolved in
nonjudicial proceedings. > Further, states have clarified that a trust agreement that is not a contract
can still provide mandatory arbitration. For example, some states provide the grantor with the
authority to mandate ADR for trust disputes. The state of Arizona provides as follows: “A trust
instrument may provide mandatory, exclusive and reasonable procedures to resolve issues
between the trustee and interested persons or among interested persons with regard to the
administration or distribution of the trust.”>?

In Bazazzadegan v. Vernon, the Court of Appeals of Arkansas determined that the court

was duty bound to honor settlor’s wishes as prescribed in the legal instrument by which settlor

S0 UNIF. TR. CODE § 816(23) (UNIF. LAW COMM’N amended 2003).

51 Id. 1n allowing drafters to provide for ADR in a trust instrument, the comments reference to American Arbitration
Association, Arbitration Rules for Wills and Trusts.

52 The Idaho and Washington state statutes include the following issues that may be addressed by nonjudicial
proceedings: i) the determination of any class of creditors, devisees, legatees, heirs, next of kin, or other persons
interested in an estate, trust, nonprobate asset, or with respect to any other asset or property interest passing at death;
(ii) the direction of a personal representative or trustee to do or to abstain from doing any act in a fiduciary capacity;
(iii) the determination of any question arising in the administration of an estate or trust or with respect to any
nonprobate assets or any other asset or property interest passing at death, including, without limitation, questions
relating to the construction of wills, trusts, community property agreements, or other writings, a change of personal
representative or trustee, a change of the situs of a trust, an accounting from a personal representative or trustee, or
the determination of fees for a personal representative or trustee; (iv) the grant to a personal representative or trustee
of any necessary or desirable power not otherwise granted in the governing instrument or given by law; and (v) the
amendment, reformation, or conformation of a will or trust instrument to comply with statutes and regulations of the
Internal Revenue Code in order to achieve qualification for deductions, elections, and other tax requirements. See
Idaho Code Ann. §§ 15-8-10, 15-8-103 (2009); Wash. Rev. Code Ann. §§ 11.96A.010, 11.96A.030 (West 2006);
see also Arbitration of Trust Disputes, supra note 39, at 1190-91.

33 Ariz. Rev. Stat. § 14-10205 (2008) (emphasis added).
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conveyed how trust property was to be managed and administered.>* The issue which arose was
one of disagreement between sisters who were both co-trustees and beneficiaries of their mother’s

trust.>>

One sister filed an action alleging breach of fiduciary duty against the other sister. The
responding sister then moved the court to order the parties to mediation or arbitration, arguing that
this was provided under their mother’s trust instrument.’® The trust instrument stated “I request
that any questions or disputes that arise during the administration of this trust be resolved by
mediation and, if necessary, arbitration in accordance with the Uniform Arbitration Act” and that
the trustee shall administer the trust “with freedom from judicial intervention”.’” The court
determined that the ADR provisions were mandatory and enforceable because the party (both a
beneficiary and co-trustee) who sought to enforce the trust or benefit from it, she was therefore
bound by its terms.>® The court noted that other states have held trust beneficiaries are bound by
an arbitration agreement even if the beneficiaries did not sign the agreement.>

In Rachal v. Reitz, the Supreme Court of Texas held that the arbitration clause provided in

the trust instrument was enforceable against the beneficiary who was attempting to sue the trustee

because the beneficiary assented to the trust terms reflected by his acceptance of the benefits of

3 Bazazzadegan v. Vernon, 2019 Ark. App. 496, 10-11, 588 S.W.3d 796, 803 (2019). The issue was one of first
impression for the Arkansas Court of Appeals.

5 1d. at 1-2.

36 Id.

S Id. at 2-3.

38 Id. at 9-11. It should be note that the court also discussed the nature of the settlor’s words “I request” and whether
they were mandatory or precatory in nature. The court ultimately concluded, that under Arkansas precedent that has
found the words “I request” to be acceptable language evidencing a testamentary bequest, to be a mandatory
“directive when disposing of property in a written instrument”. /d. at 7-8. Another issue the court grapples with is
the overlap between contract law and trust law. Here, the petitioner desiring litigation asserted that an agreement
lacking the elements of a valid contract cannot be submitted to arbitration. The court however determined that the
same concepts applied to contracts for arbitration cannot be applied to trusts for the same purposes as trusts are
inherently not contracts because there is no meeting of the minds. /d. at 8.

3 Id. at 10 (citing to Supreme Court of Tennessee case Harvey ex rel. Gladden v. Cumberland Tr. & Inv. Co., 532
S.W.3d 243, 270 (Tenn. 2017) and Texas Supreme Court case Rachal v. Reitz, 403 S.W.3d 840, 844 (Tex. 2013),
both cases upholding the enforceability of mandatory ADR provisions in a trust).
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the trust.®® At issue was an infer vivos trust, in which the settlor stated his intent to have arbitration
be the only proceedings involved if a dispute arises concerning the trust or any parties to the trust,
and the Texas Arbitration Act (“TAA”), which provides that the courts must enforce written
agreements to arbitrate.%! The court decided that the trust was an agreement falling under the
purview of the TAA because even though the beneficiary did not sign the trust, he assented to the
trust’s terms because there was no disclaimer of interest and he attempted to claim a benefit
provided under the trust by suing the trustee to compel the trustee to comply with the trust terms.®?
Therefore, the same beneficiary cannot also claim to ignore the mandatory arbitration provisions
in the very same trust.®> As part of its analysis, court also noted that the growing number of other
states taking the same position. **

Some states, therefore, appear to be aligned with the UTC in terms of encouraging
nonjudicial proceedings for trusts disputes, and some provide the grantor authority to mandate

ADR in the trust itself. However, the enforceability of an ADR clause may very well further

depend on whether the ADR provision is coupled with forfeiture or in terrorem clause. Some states

80 Rachal v. Reitz, 403 S.W.3d 840, 842 (Tex. 2013).

! Id.

62 Id. at 846, 851.

63 The Texas Supreme Court in its opinion discusses the legislative intent behind the use of “agreement” in the TAA,
rather than the use of “contract”. They further opine that as a result of using “agreement”, the legislature intended to
broaden the enforceability provisions of the TAA to agreements that may not meet all requirements to form a
contract; however, the agreement must still have mutual assent. The court rounds out the analysis by determining
mutual assent existed in the case of a trust because the beneficiary was suing the trustee to enforce a benefit
provided under the trust. This is because Texas adopts the federal doctrine of direct benefits estoppel in the context
of arbitration agreements, which provides that “a non-signatory who is seeking the benefits of a contract or seeking
to enforce it is estopped from simultaneously attempting to avoid the contract's burdens, such as the obligation to
arbitrate disputes™. Id. at 846.

6 Id. at 849 (citing to Radian Ins., Inc. v. Deutsche Bank Nat'l Trust Co., 638 F. Supp. 2d 443, 458 (E.D. Pa. 2009);
Roehl v. Ritchie, 147 Cal. App. 4th 338, 54 Cal. Rptr. 3d 185, 187 (Ct. App. 2007); and New S. Fed. Sav. Bank v.
Anding, 414 F. Supp. 2d 636, 643 (S.D. Miss. 2005)). The court also discusses two other states—California and
Arizona—both of which changed their positions regarding binding arbitration agreements in trusts to uphold them.
See Diaz v. Bukey, 195 Cal. App. 4th 315, 125 Cal. Rptr. 3d 610, 615 (Ct. App. 2011), pet. granted, 129 Cal. Rptr.
3d 324,257 P.3d 1129 (Cal. 2011), remanded with directions, 148 Cal. Rptr. 3d 495, 287 P.3d 67 (Cal. 2012);
Schoneberger v. Oelze, 208 Ariz. 591, 96 P.3d 1078, 1079 (Ariz. Ct. App. 2004), superseded by statute, Ariz. Rev.
Stat. § 14-10205.
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have determined the clauses could be problematic because threatening to revoke the benefit may
impact the “freedom of will” required to contract and render a settlement or arbitration agreement

voidable.®’

85 Arbitration of Trust Disputes, supra note 39, at 1229-30 (citing Lawrence Cohen & Marcus Staff, The Arbitration
of Trust Disputes, 7 J. INT'L TR. & CORP. PLAN. 203, 221 (1999) and E. Gary Spitko, Gone but Not Conforming:
Protecting the Abhorrent Testator from Majoritarian Cultural Norms Through Minority-Culture Arbitration, 49
CASE W. RES. L. REV. 275, 298 (1999)).
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VI.

What is Know Your Customer (KYC)?

a.

Brief background and history

Initial Compliance Requirements

a.

b
c.
d.
e
f.

KYC information gathering
i. Who?
ii. What?
Source of Wealth
EDD
Screening via World Check, Lexis Nexus
Risk

Trust Type & Structure and Other Considerations

On-going Compliance & Administration

a.

b.
c.

KYC Screening
i. Monthly OFAC screening
ii. EDD
Possible assetissues
General trust administration Issues
i. Entity Administration
ii. Directed Trust Considerations

Resignation

a.

Language
i. Resignation provisions
ii. Trustee succession

Limitations on Communication

a.

What Practitioners Can Do to Make Things Easier
a.

b
c.
d

Restrictions

Provide KYC information early
Request sample language if possible

Consider the ease of administration when structuring the trust holdings
Engage DE counsel to ensure compliance and access language thatis tried and true
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